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Dear Ms. Johnson:

On November 3, 2009, the National Mediation Board (“NMB” or “Board”) issued a
Notice of Proposed Rulemaking to change the procedures for determining representation
disputes from requiring a majority of eligible employees to vote before certifying a union to
certifying a union based on a majority of those who cast ballots. 74 Fed. Reg. 56750 (Nov. 3,
2009). In addition to the November 20, 2009 written comments and December 7, 2009 oral
comments of General Vice President Robert Roach, Jr., this will serve as the comments of the
International Association of Machinists and Aerospace Workers (“IAM”).

The IAM was formed as a rail union in 1888. For the past 122 years, the IAM has
consistently been a leading representative of employees in the rail and air industries. Today, we

represent over 115,000 air and rail workers, in virtually every craft or class of airline workers

and the shop crafts of railroad workers. On behalf of those 115,000 workers, as well as



unorganized rail and airline workers who want a union, the IAM whole-heartedly supports the
proposed change.
L Introduction

The Railway Labor Act (“RLA”) guarantees to employees the right to select a
representative of their own choice without interference by carriers. That selection is
accomplished by “[t]he majority of any craft or class of employees.” 45 U.S.C. §152, Fourth
(“§2, Fourth™). This is the only statutory language placing any limitation on the selection of a
representative. The statute itself does not set any quotas or threshold percent that must
participate in an election. In fact, the statute itself does not even require an election. Instead,
Congress chose to leave the method by which the majority choice would be determined to the
Board. 45 U.S.C. §152, Ninth. (“it shall be the duty of the Mediation Board...to investigate
such dispute...In such an investigation, the Mediation Board shall be authorized to take a secret
ballot of the employees involved or to utilize any other appropriate method...”) (emphasis

added)

1L As Currently Written, the RLLA Allows Certification Based on a Majority of These
Who Cast Ballots

Some argue that the Board cannot implement the proposed change absent an act of
Congress. They contend that the words “majority of the craft or class” mean that a majority of
the craft or class must actually participate in an election in order for the certification to be valid.
Their argument does not hold water. Whenever legislation refers to the majority of a particular
electorate, the courts consistently interpret it to mean the majority of those voting. Indeed, such
interpretations had been handed down for at least 50 years by the time the RLA was written.
Therefore, Congress understood that the phrase “a majority of the craft or class” would be

interpreted by the courts as a majority of those in the craft or class who bother to vote. In fact,



the language that §2, Fourth came from was interpreted to mean that the majority of those voting
determine representation. And, of course, the Board itself, at times, has certified unions based on
a majority of those voting since it was first given representation duties. The language of §2,
Fourth as currently written permits the interpretation the Board proposes giving it and no act of
Congress is necessary.’

A. The Courts Have Steadfastly Interpreted “Majority” Voting Rules to Mean the
Majority of Those Who Bother to Cast Ballots

For more than 135 years, the Supreme Court has consistently interpreted the phrase “a
majority of legal or eligible voters” to mean the majority of all persons entitled to vote and who

actually cast a ballot. See, St. Joseph Township v. Rogers, 83 U.S. 644, 664 (1873) (upholding a

bond issued by a majority of the 75 actual voters even though a majority of eligible voters, 225
people, failed to vote). As the Country was just getting under way and states were adopting their
own Constitutions, many questions arose as to the effect of the various legislation authorizing
elections. The Supreme Court had occasion to interpret a Missouri state Constitution which
required “two-thirds of the qualified voters” assent to a bond. The question arose whether that
meant two-thirds of all registered voters or two-thirds of those who actually cast a ballot. In
adopting the later interpretation the Court explained:
“[tThis [is] the established rule as to the effect of elections, in the absence of any statutory
regulation to the contrary. All qualified voters who absent themselves from an
election duly called are presumed to assent to the expressed will of the majority of
those voting, unless the law providing for the election otherwise declares. Any other
- rule would be productive of the greatest inconvenience, and ought not to be adopted,

unless the legislative will to that effect is clearly expressed.”

County of Cass v. Johnston, 95 U.S. 360, 369 (1877) (citations omitted) (emphasis added).

! It is noteworthy that more than 225 democratic and republican members of Congress have written the Board in
support of its proposal and noting that it has full authority to act as the law is currently written.



The Court reiterated the point just a few years later in Carroll County v. Smith, 111 U.S.

556 (1884). The Court elaborated that votes not cast cannot be counted as votes cast against the
proposition unless the thw clearly requires. Id. at 543-44. The phrase “qualified voters,” the
high Court explained “must be taken to mean not those qualified and entitled to vote, but those
qualified and actually voting.” Id. at 544(emphasis added).

Finally, by 1937, the Supreme Court had occasion to examine these concepts directly in
the context of the Railway Labor Act. It did not waiver. “Election laws providing for approval
of a proposal by a specified majority of an electorate have been generally construed as requiring
only the consent of the specified majority of those participating in the election.” Virginian Ry.

Co. v. System Federation No. 40, 300 U.S. 515, 560 (1937) (citations omitted). It continued

“[wle see no reason for supposing that section 2, Fourth (45 U.S.C.A. §152, subd.4), was
intended to adopt a different rule.” Id.

Despite the facts in Virginian Ry., in which a majority of all employees participated in
the election, the case law interpreting Virginian Ry. uniformly interpreted the decision as
applying even when a majority of all voters do not participate. The high Court later explained
that the National Labor Relations Board has adopted the presumption spelled out in Virginian
Ry. that if an employee does not vote, he will be presumed to acquiesce to the will of fhe
majority. Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and Station
Employees v. Association for the Benefit of Non-Contract Employees, 380 U.S. 650, 670 (1965)
(“ABNE”). And of course, the NLRB does not require any specified number of employees to
participate. The U.S. Attorney General himself explained that the decision in the Virginian Ry.
case was “predicated on the principle applied to political elections, namely, that an election is

determined on the majority vote of those participating.” 40 U.S. Op. Atty. Gen. 541, 544 (1947).



Lower courts have also relied upon the Virginian Ry. principle that the generalized political
process of counting the majority of votes cast (even if a majority does not participate) determines
the outcome. See, Alaska Native Association of Oregon v. Morton, 417 F. Supp. 459, 467
(D.D.C. 1974)( the district court followed Virginian Ry. to find that the words “a majority of all
eligible Natives” means a majority of all Natives who voted.)

Significantly, in interpreting Virginian Ry. specifically in the union context, the Fourth
Circuit Court of Appeals declared “the political principle of majority rule with the presumption
that those not voting assent to the expressed will of the majority voting, supports the choice
made in an election, whether the majority of employees has participated or not.” NLRB v.

Standard Lime & Stone Co., 149 F.2d 435, n. 1 (4™ Cir. 1945). In reaching this conclusion, the

Fourth Circuit was also swayed by the fact that there was nothing in the NLRA or in reason to
assert that a majority must participate in the election. Of course, there is also nothing in the RLA
mandating that a majority must participate in the election.

The courts have not waivered from this steadfast interpretation over the past 100+ years.
The Supreme Court of Pennsylvania recently found that a Pennsylvania statute which permits
Police to be represented when so designated “by fifty percent or more” of the employees, was
satisfied when the union received a majority of the votes cast, even though a majority of all

eligible employees did not vote. Whitaker Borough v Pennsylvania Labor Relations Board, 556

Pa 559, 729 A.2d 1109 (S.Ct. Pa 1999) Thus, the Court upheld the selection of the union by 4
police officers even though there were 12 police officers eligible to vote. It stated “[t]he eight . .
. policemen who did not vote are therefore presumed to accept the expressed will of the majority

of those who did vote.” 556 PA. at 566, 729 A.2d at 1113.




Throughout American jurisprudence, when courts are asked to interpret language like “a
majority of the craft or class,” the Courts uniformly declare that such language means the
majority of those actually voting and not the majority of the entire potential universe of voters.

B. The Origins of Section 2, Fourth’s “Majority” Requirement Demonstrates a
Majority of Those Who Cast Ballots Is Clearly Consistent with the Language

Prior to the enactment of the 1934 amendments to the RLA, representation disputes were
resolved between the unions vying for representation and the carrier. Under the Transportation
Act of 1920, if the parties were not able to resolve the dispute, it could go to hearing before the
United States Railroad Labor Board. (“RRLB”)

After a particularly contentious representation dispute, the RRLB issued decision no. 119
in which it instructed the parties on a number of Principles that were to be met going forward.
Among them, was Principle No. 15 which stated:

“The majority of any craft or class of employees shall have the right to determine what

organization shall represent members of such craft or class.” 2 Decisions of the

USRRLB 119 (1921) (see attachment 1) (emphasis added).
However, because there was no formal procedure in place for enforcing reﬁresentation on this
basis, disputes and labor strife remained. Shortly thereafter the RRLB was called upon to
interpret Principle No. 15. Specifically, in decision No. 218 the RRLB set forth what the ballot
would look like. It was to have a place for the Union, a place for the Company Union and a
place for someone to write in the name of any other individual or organization who they wished
to be represented by. Most significantly, the RRLB then instructed that “[i]f in any craft no
organization or individual receives a majority of the legal votes cast, a second vote shall be
taken...” 2 Decisions of the USRRLB 218 (1921)(emphasis added)(see attachment 2).

Finally, the exact meaning of “a majority of the craft or class” was elucidated by the

RRLB in a later decision. Relying on Principle No. 15 of Decision 119 and the interpretation



given it in decision No. 218, the Board explained that in using the language the “majority of any

9% ¢¢

craft or class” “[i]t was obviously the meaning and the purpose of the board that a majority of
the votes properly cast and counted in an election properly held should determine the will and
choice of the class.” 4 Decisions of the USRRLB 1971 at p. 629 (1923)(see attachment 3)
(emphasis added). This was so because Principle No. 15 was intended “to give all the employees
to be affected the privilege of expressing their choice.” Id. Yet at the same time, “[t]he board
could not force any employee nor all of the employees to vote. It could only give all a fair
opportunity.” Id. Accordingly, the RRLB definitively explained that this langnage meant “that a
majority of the legal votes cast in this election will determine who shall be the representatives of
the employees.” 1d.

It is significant that the language “majority of any craft or class” was understood at its
inception to mean “a majority of the legal votes cast” because it is wiciely accepted by legal

scholars that Principle No. 15 from Decision 119 is the direct predecessor to §2, Fourth. The

Railway Labor Act at Fifty, ed. Charles Rehmus, p. 27 (1976) (the guiding principles of majority

rule “were adopted in Section 2 Fourth of the Act almost verbatim from Decision 119 of the old
Railroad Labor Board.”); See also, 40 U.S. Op. Atty. Gen 541, n. 1 (1947) (noting the language
of 2, Fourth was taken from the RRLB decision and that the RRLB later interpreted it to mean a
majority of votes cast). The Supreme Court found it “significant of the congressional inteﬁt that
the language of section 2, Fourth, was taken from a rule announced by the United States Railroad
Labor Board, acting under the labor provisions of the Transportation Act of 1920, Decision No.
119...” Virginian Ry., 300 U.S. at 561.

Legislative history itself shows that the chief sponsor of the RLA Amendments,

Commissioner Joseph Eastman clearly intended that the same majority of votes cast that applies



to U.S. political elections would apply to NMB elections. Hearings on H.R. 7650, House
Committee on Interstate and Foreign Commerce, 73d Cong., 2d Sess. 34-35. Indeed, he
reiterated the same sentiment repeated over and over by the Supreme Court that if an individual
does not choose to exercise the right to vote “that is their own fault.” He stated that it was his
intent that the language in § 2, Fourth would mean that “the vote would have to be majority of
those that have the right to vote and participate in the elections.” Id. (emphasis added).

Even interpretations of the RLA, once passed, clearly envision that the language as
written could legally mean the majority of those who cast ballots. When called for his opinion,
the Attorney General determined the NMB “has the power to certify a representative which
receives a majority of the votes cast at an election despite the fact that less than a majority of
those eligible to vote participated in the election.” 40 U.S. Op. Atty. Gen. 541 (1947). This
conclusion is necessary, in part, because the Act itself does not provide for “a quorum nor for the
participation of any definite proportion of the employees in the election.” Id. (citing, NLRB v.
Standard Lime & Stone Company, 149 F.2d 435, 438 (4th Cir. 1945).) Therefore, nothing in the
Act can be construed to mandate a certain number of employees vote.

Since its inception in the 1920’s, every time a court, another administrative agency or the
Attorney General has been asked to interpret the words “majority of the craft or class”, the result
is the same — this language allows certification of a union based on the majority of those voting.
To be sure, there are cases that upheld the Board’s current practice of requiring a majority of
eligible voters to participate. However, they do so not on the basis that such an interpretation is
mandated by the statute, but on the basis that representation disputes must be investigated by the

Board, “and in the matter of investigation the Board’s actions are purely discretionary.” Radio

Officers’ Union v. NMB, 181 F.2d 801, 802 (D.C. Cir. 1950). There is not a single viable



interpretation of §2, Fourth that mandates the current practice of requiring a majority of eligibles
to participate.2

C. The Board Itself, Throughout History; Has Interpreted §2, Fourth to Permit the
Certification of a Union Based on a Majority of Those Casting a Ballot

Significantly, while the Board is proposing a change in its balloting procedures, this is
nothing new. Since the inception of the language, the Board has understood §2, Fourth to allow
certification based on a majority of voters. In the first year of the amended RLA alone, the
Board issued 107 certifications on the basis of a majority of those voting. See, First Annual
Report of the National Mediation Board p. 19 (1935). In that year, the Board examined a total of
291 representation disputes. Id. at p.15. Thus, more than 1/3 of all representation disputes
decided in the first year were decided based on a majority of all votes cast and not a majority of
all eligible voters participating.

Since that time, the Board has continued to certify unions based on a majority of all

voters, or even other methods. See, Laker Airways, 8 NMB 236 (1981) (certification based on a

majority of votes cast); Continental Airlines, Inc. v. NMB, 793 F. Supp 330 (D.C. Cir.

1991)(transfer of certification based on union merger vote); Ross Aviation Inc., 22 NMB 89

(1994)(accretion of employees into existing certification without election); US Airways/America

West, 33 NMB 151, 168 (2006)(transfer of certification based on a majority of those voting in
Unions’ secret ballot elections of its members); NMB Representation Manual § 7.0 (authorizing

certification based on card check).

2 The only case to rule that the Board could not certify a union based on a majority of those who participated, was
the district court in the Virginian Ry. case. That portion of the case was not appealed. Never-the-less, as discussed
above, the thrust of the Virginian Ry. case was that those who chose not to participate bow to the will of those who
do vote, just as in political elections. This has been the interpretation of that case ever since. Therefore, as a
practical matter, if not technically, the district court was overruled.
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Indeed, in Key Airlines, Inc. v. NMB, 743 F. Supp 34, (D.D.C. 1990) the Court upheld
the Board’s use of a balloting method where a majority of eligibles had to vote against union
representation or else the Union would be automatically certified. Using this method, even when

the result was a tie, 7 voting for the union and 7 voting against the union, the courts found the

- NMB was within its authority to certify the union because a majority of all eligibles did not vote

against the union. Washington Central RR Company, Inc. v. NMB, 830 F. Supp 1343, 1359-60
(E.D.Wa 1993) (noting that the statutory language of the Act does not even require that a
majority must favor representation before the Board can certify a union). If the courts read §2,
Fourth and §2, Ninth to permit the Board to certify a union based on a presumption that an
employee wants a union unless s/he exercises the right to vote against the union, then certainly
the current statutory language permits the Board to certify a union based on a majority of voting
employées who affirmatively express they want a union.

D. Congress Allows the Board to Make this Change as the RLA is Currently
Written Without Any Further Legislation

Section 2, Ninth gives the Board the power to resolve all conflicts concerning the
employees’ right as expressed in §2, Fourth to have the majority determine representation.
ABNE, 380 U.S. at 659. Congress chose not to legislate the process to be followed in selecting a
representative. Instead, “Congress has simply told the Board to investigate and has left to it the
task of selecting the methods and procedures which it should employ in each case.” Id. at 662.
In the event that any question were to remain, the Supreme Court pointed out “[t]hat the deiails
of selecting representatives were to be left for the final determination of the Board is buttressed
by legislative history clearly indicating as much.” ABNE, 380 U.S. at 669 (citing, Hearings on

H.R. 7650, House Committee on Interstate and Foreign Commerce, 73d Cong., 2d Sess. 34-35.)
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In fact, Congress decided to give the NMB such wide latitude in deciding how to resolve
representation disputes that Congress elected to not even require selection by a ballot at all.
Instead it instructed the Board to investigate using “a secret ballot or any other method....”
Thus, whether to use a ballot in the first place and the form of any ballot is a matter in the sole

discretion of the Board. See also, Saturn Airways, Inc., 4 NMB 87, 88 (1965) (acknowledging

“the broad discretion of the Board” in determining the proper ballot). The only “caveat [is] that
it “insure’ freedom from carrier interference.” ABNE, 380 U.S. at 663-69.

The Board also has the ability to change the methods used over time. This is not the first
time the Board has decided to change the procedures of balloting. Early in Board law, the NMB
required a union to receive the absolute majority of all eligible employees to win an election.
Soon thereafter, the Board changed that practice so that a Union could win with less than the

absolute majority of all eligibles, provided a majority of all eligible employees voted for some

representation. This change met with resistance. The Courts easily rebuffed the resistance
deferring to the Board’s ability to interpret how to determine a representative. “The Board,
though having construed it in a prior instance, is not bound to the same construction if thereafter
it becomes satisfied that a different construction should be given. In a case such as this we think
the general rule applies that those not voting at an election should be considered as assenting to

the will of the majority there expressed.” Association of Clerical Employees of Atchison.

T&S.F. Ry System v. Brotherhood of Railway and Steamship Clerks, 85 F.2d 152, 156 (7th Cir.

1936).
There can be no doubt that the Board has authority to make this change, on its own, and
without an Act of Congress. Indeed, the courts themselves have indicated that the Board’s

decisions in these matters are virtually unreviewable. Thus in ABNE, the Court noted that it
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would not furnish a right of review when Congress had refused to authorize one. “[T]he dispute
was to reach its last terminal point when the administrative finding [of the NMB] was made.
There was to be no dragging out of the controversy into other tribunals of law.” ABNE, 380

U.S. 650, 659 (1965) (citing, Switchmen’s Union v. NMB, 320 U.S. 297, 301-05 (1943)). The

court’s only role is to determine if the Board performed its statutory duty to investigate the
dispute. However, it is clear “[a]n investigation is ‘essentially informal, not adversary’; it is ‘not
required to take any particular form.”” ABNE, 380 U.S. at 662 (citations omitted.)

Recognizing the broad discretion of the Board, the D.C. Circuit refused to review the

Board’s actions explaining:

“The right of representation for the majority was created by Congress under this Act.
Congress, however, also decided as it had the power to do, upon the method for the
protection of this right which it had created. The method provided was the administrative
determination by the Board, and when the administrative finding is made the dispute has
reached its last terminal point. Congress chose not to confer any judicial remedies in a
case such as this. . . . [representation matters] must be based on investigation, and in the
matter of investigation the Board’s actions are purely discretionary.”

Radio Officers’ Union v. NMB, 181 F.2d 801, 802 (D.C. Cir. 1950)(citations omitted); See also,

Zantop International Airlines. Inc. v. NMB, 732 F.2d 517, 522 (6™ Cir. 1984)(“neither the
method by which the Board determined that a majority favored representation. . . nor the form of

the ballot is subject to judicial review.”); Continental Airlines, Inc. v. NMB, 793 F. Supp 330,

334 (D.D.C. 1991), aff’d, 957 F.2d 911 (D.C. Cir.), cert. denied 506 U.S. 827 (1992)(“The
method used by NMB to determine that the employees supported the union merger and the form

of the ballot used by IAM in this case are not subject to judicial re'{/iew.”)3

3 The Board itself acknowledged its authority to make such a change in Chamber of Commerce, 14 NMB 347, 362
(1987). This assertion of authority in 1987 undermines any reliance on the unsupported and self-serving Board
declaration in 1978 that the Board lacked such authority. The 1978 pronouncement also flies in the face of decades
of court decisions finding broad Board discretion.
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In her dissent, Chairwoman Dougherty implies the Board has failed to meet the
prerequisites of the Administrative Procedures Act (“APA”) to make this change. Given that
Congress has given to this Board the widest discretion to adopt any means to resolve
representation disputes and that the Courts have found judicial review of such action to be the
narrowest known in law, the APA is not applicable to this proposed change.

Nevertheless, this Board clearly has met the APA’s reqﬁirements. Less than 9 months
ago, the Supreme Court examined the APA’s requirements of an agency before it changes its

policies. F.C.C. v. Fox Television Stations, Inc.,  U.S. 129 S. Ct. 1800 (2009). The

-

Court made clear that an agency is not subject to a heightened review when it changes policy.
An agency need not articulate “’why the original reasons for adopting the [displaced] rule or

policy are no longer dispositive.”” Fox Television, 129 S.Ct. at 1810 (brackets in original). Nor

must the agency explain why the new rule “effectuates the statute as well as or better than the old
rule.” Id. Instead, an agency simply must provide a reasoned explanation acknowledging the
change in position, showing there are good reasons for the new policy, that it is permitted by the
statute and the agency “believes it to be better.” Id. at 1811 (emphasis in original).

To date, the Board has already met the APA’s standards. In its Notice of Proposed
Rulemaking, the Board acknowledged that it was changing its election balloting procedures. It
justified the reasons for the new policy, including that the prior rationale of maintaining labor
stability was no longer served by the existing rule, rather the Board’s mediation function more
properly accounts for the low incidence of strikes. It explained that the current practice resulted
in a form of “compulsory voting;” that the current practice resulted in those who lack interest to
vote supersede the wishes of those who bother to vote; and that the effect of the current policy

was that the Board substituted its opinion for that of the employee, all of which is abhorrent to a
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democracy. The NPRM explained that the new policy is permitted by the current statute
supported by opinions of the Courts and the Attorney General. And it gave its rationale for why
it believed this to be a better policy as it better allows the Board to determine the clear,
uncoerced choice of the employees, and is more in line with American notions of democratic
voting and participatory workplace philosophies.
No real doubt can exist that the Board has the full authority to make the proposed change
without any further act of Congress.
III. The Board Has a Duty to Investigate Representation Disputes and a System Which
Determines Each Person’s True Intent Is Essential to the Board’s Administration of

Representation Matters.

A. The Board’s Duty To Investigate Is Best Met By Determining the True
Desire of Each Employee.

The Board’s current practice of counting all non-participating employees as voting “no
union” is fundamentally flawed in a democracy. There are literally countless reasons why a
person may not vote. It is impossible to assign to each one of them an affirmative desire not to
have a union. For example, many people want the union, but they simply forget to vote. Others
want the union but are unable to vote because they are hospitalized, out of the country, on
vacation, serving our country in the armed forces, caring for an ill parent or any number of other
reasons. The NMB has never investigated the reasons why these people did not vote. Rather, our
government presumed, without investigation, that each person would have voted “no union”
and treated them as such.

At the same time, there are people who affirmatively do not want to participate in a
government run election. Their religion may forbid them from voting in a government
sponsored union representation election. They may have ideological reasons for not want to

participate in a government sponsored event. When these people do not participate, abstention is
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their statement. Yet, the government does not allow them to express their will to abstain. The
NMB counts their lack of participation as voting against the Union. As the Board itself noted,
this practice serves as a form of “compulsory voting.”

A third category of employee is the apathetic employee. These employees rather not read
all the literature and make an informed decision. These employees rather trust their colleagues to
make the right decision. Therefore, they simply don’t vote and leave it to everyone else to
decide. However, again, the government does not allow them to be apathetic. By not voting, the
government assigns to these employees a “no union” position. Thus, apathy becomes an
affirmative vote against the union and rather than being allowed to defer to the will of his/her
colleagues, the apathetic employee becomes an unwilling voter.

Significantly, the result of all of these unwitting “no” votes is that those who want a
union and bother to vote for a union have their will vetoed by the silence of their colleagues. For

example, at times employees who vote for the union are denied representation because as few as

one (1) person did not vote. See, Center for Emergency Medicine, 36 NMB 121 (2009).
Because one person had a religious or moral basis for not voting, or one person forgot to vote, or
one person was hospitalized and could not vote, or one person deferred to the will of his/her
colleagues, everyone was deprived of representation. This is particularly more egregious given
that “the absence of eligible voters may be due less to their indifference than to coercion by the
employer.” Virginian Ry., 300 U.S. at 560. Veto by silence is inherently undemocratic and
unfair.

Finally, there are those employees who do not want the union. Ironically, when these
voters attempt to express their will and vote “no union” their ballot is voided. Rather than

encourage the employees to vote, the government (and often the carriers) encourage these
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employees to ignore the process. The less involved they are, the more their voice is heard. This
is not fair to these employees. Worse yet, it encourages carriers to suppress voting.

Allowing employees to voice their true position gives more credibility to the election
process. Employees can trust that the outcome represents the will of the majority. With greater
employee buy-in to the results, there will be greater labor peace and stability, thus serving some
of the primary purposes of the Act.

The Board can best fulfill its statutory duty to investigate representation disputes when
the employees are permitted to voice their true desires. When employees have the opportunity to
vote for the union or vote against the um'bn or to abstain, the Board can best trust the outcome is
actually desired by the employees. In fact, a significant feature of the 1934 Amendments was to
give the Board authority to investigate representation disputes, including the right to hold

elections because “when doubt exists, the employees may record their actual preference.”

Hearings on S. 3266 Before Committee on Interstate Commerce, 73 Cong 2d Sess. p- 15 (April

10, 1934) (emphasis added). Guessing why employees failed to vote and imposing a viewpoint
on them is an anathema to the democratic principles of voting. Thus, this change is essential to
the proper administration of the Board’s representation duties.

B. After 75 Years, The Time Has Finally Come for the Government to Change
The Rules So Every Employee’s Voice Can Be Heard.

There are many that say that despite these anomalies in American voting jurisprudence,
this system has been in place for 75 years so it should not be changed. However, a system which
encourages those who do not want a union to not vote and forces those who do not wish to
participate to take a position is anti-democratic and fundamentally flawed.

The government is often slow to act and to correct the wrongs of our past. It took our

government 131 years to finally allow women’s suffrage — and that only happened after much
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dissention and occurred over significant resistance to the change. It took our government 176
years to finally allow African-Americans full voting rights. The protests were fierce and past
practice had been long, but the government finally righted the wrong. Our country is better for
these changes.

It has been 75 years since the Board adopted the majority of all eligibles requirement.
Many carriers are taking out all of the stops to fight against changing it. It is now time for the
government to see the error of its ways. It is time for the government to listen to the true
opinions expressed by employees and allow it to have the meaning intended. The NMB should
finally right the wrong. Our country.will be better for the change.

C. The Practice of Requiring a Majority to Participate Deprives Workers éf

their Statutory Right to Select a Representative In Ways It Did Not 75 Years
Ago

In 1935, of 291 representation disputes, the Board certified unions in 273 instances (or
94%). In 1948, the Board noted that in the first 14 years of the Act, the Board certified unions in
84% of all cases. In 2009, by contrast, of 40 representation disputes, the Board certified unions
in 25 (or 62.5%). This number is even more dramatic in the airline sector, where the Board only
certified 50% of all airline representation cases brought to it in 2009 (11 of 22). Compare First
and Fourteenth Annual Reports with the Annual Performance and Accountability Report FY
2009, p. 80.

The numbers tell a dramatic story. A system which once worked to give employees the
right to organize is now woefulljf inadequate. Recall, one of the purposes of the RLA is “to
forbid any limitation...of the right of employees to join a labor organization” and “to provide for
the complete independence...of employees in the matter of self-organization.” 45 USC

§151a...” The current system is failing the employees. As recognized by the Supreme Court,
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the Board’s practice of requiring a majority of all eligible employees to vote for representation is
skewed against representation. ABNE, 380 U.S. at n.5 and at 670 (“the practicalities of voting —
the fact that many who favor some representation will not vote — are in favor of the employee
who wants ‘no union.’”)4

The Board itself has recognized that the current system is not a level playing field and
weighs against unions. For that reason, when it finds sufficient interference it levels the playing
field by using a Key or Laker ballot. The problem is that the field has tipped so far against
unionization that the Board needs to adopt this change to level the playing field globally and
allow each employee a fair chance to voice his/her position.

At one time, the uneven playing field did not have a practical effect because it was still
true that virtually all employees who wanted a union could get one. For example, 91% of all
employees received representation as a result of all of the elections run in 1950. See, Sixteenth
Annual Report of the NMB at p.23. In 2009, the story is much different. Only 51.5% of
employees were able to achieve union representation (3,046 employees attained representation
out of 5,909 total employees involved in all representation disputes in 2009). See Annual
Performance and Accountability Report FY 2009, p. 80. Clearly then, to the extent the Board |
previously rejected such changes because of the high degree of organization among employees
covered by the RLA®, that rationale has eroded.

One reason that may account for this change is the advent of technology. In 1934, the

only means employers had for intimidating employees from voting was through in-person

4 There is a real question about whether skewing elections against unions is consistent with the purposes of the Act,
since the 1934 Amendments giving the NMB unbridled discretion in conducting representation elections “was
designed to foster the growth and influence of the independent unions in the railroad industry.” The National

Mediation Board at 50, Its Impact on Railroad and Airline Labor Disputes, NMB and Charles M. Rehmus, p.7
(1984).

5 Chamber of Commerce, 14 NMB 347, 363 (1987).
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meetings and written communication. Although those are clearly effective means of coercion,
employers now have many more weapons in their arsenal. Now, employers can send daily, or
more frequent, emails to their employees telling them to ignore the government issued balloting
instructions. Employers have intra-nets which employees are obligated to log into every day for
their work. Carriers post hostile, anti-union propaganda on these intra-nets. Carriers have blogs,
electronic chat lines, twitter accounts, and social networking accounts all aimed at coercing
employees not to participate in the election. Added to this deluge of anti-union propaganda,
employers also have free phone lines employees can call into to hear the president of the
company bash the union personally and even use robo-calling devices and DVDs mailed to
employees’ homes. After receiving this daily barrage of anti-voting and anti-union propaganda,
it is no wonder more and more employees are confused and scared to exercise their rights to
vote.

While in the past the Board refusedv to change its balloting method because it appeared
the tipping of the scales in favor of those who want no union did not handicap unionization, that
has changed. In the realities of today’s environment, the practice of requiring a majority of ali
eligibles to participate frustrates the purposes of the Act. The clear impact of this continued
practice is that significantly larger percentages of employees cannot achieve unionization even
when they want it. The current system no longer serves one of the main purposes of the Act and

therefore it must be fixed.

D. The Parties Are In Unanimous Agreément that the Time Has Come to Change to
a System Where a Majority of Votes Cast Prevails

All of the Unions, whether under the TTD/AFL-CIO umbrella or not, have voiced

unanimous agreement that the Board should change its election procedures so that there is a
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yes/no ballot and the majority of votes cast determines the outcome. Those who are voicing the
loudest objections to such a change are carriers and carrier representatives.

Yet, carriers are not a party to whatever procedure the Board uses to investigate a
representation dispute under §2, Ninth. Historically, the Board established election rules “’only
when the parties to a representation dispute (contesting employees or labor organizations but not
carriers) fail to agree among themselves as to who may participate in elections.”” The Railway

Labor Act at Fifty, Rehmus, p. 31 (citing, Lehigh Valley RR Co., 1 NMB 141, 142 (1940)). The

RLA itself mandates that one of the purposes of the Act is “to provide for the complete
independence... of employees in the matter of self organization.” 45 U.S.C. §151a (emphasis
added). The status of “parties” to a dispute “is accorded only to those organizations and
individuals who seek to represent the employees for it is the employees’ representative that is to
be chosen, not the carriers.” ABNE, 380 U.S. at 666.

Chairwoman Dougherty, in her dissent, voiced concermn over the proposed change
because, she states, the Board’s precedent is only to make rule changes with consensus. The
good news is that the consensus exists, for the first time. Never before in history have you had
all of the parties agree that a change to a majority of votes cast is needed. The last time the
Board seriously considered this change, it even commented that the Unions were not
unanimously behind the Teamsters’ request. Chamber of Commerce, 14 NMB 347, 361
(1987)(“The Board considers it noteworthy that not one organization which represents
employees in the airline or railroad industry filed a brief in support of the IBT’s proposed rule
changes.”)

Chairwoman Dougherty seems offended that the change would come at the request of the

unions, and she implies that it is politically motivated. But, in fact, the Board’s own procedures
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contemplate parties making such requests. What has changed has nothing to do with the political
party in office and everything to do with consensus among the only parties relevant to a
representation dispute. Consistent with the long history under the RLA, the Board should adopt
the election method unanimously agreed to by the parties. |

IV. Following a Rule Where a Majority of Those Who Cast Votes Prevails Furthers the
Purposes of the Act.

A. A Majority of Eligibles is No Longer Necessary (If It Ever Was) To Maintain
Labor Peace

The only rationale ever given by the Board for using a majority of eligibles system was
that the Board supposedly believed it would promote the RLA’s purpose of maintaining stable
labor relations. Chamber of Commerce, 14 NMB 347, 362 (citing Sixteenth Annual Report of
the Board, p. 20 (1950)). It has never explained this rationale or provided any support for
reaching such a conclusion.®

The Board never suggested that a majority of eligibles is required by legal analysis or
judicial precedent. Rather, the Board explained it is a practice the Board itself adopted for its
own administrative convenience. See, First Annual Report at p. 19 (1935). It may very well be
that the Board initially adopted this “administrative convenience...” to assist the National
Unions, and out of a concern over the labor unrest caused by company unions. At the time, there

was infrequently a question of whether a union would be on the property, rather employers

routinely used “company unions” to challenge independent unions.

® It is noteworthy that the 1934 Amendments (including the powers given the Board under §2, Ninth) were added to
further three main purposes of the Act: to prohibit any interference with the freedom of association among
employees; to provide for the complete independence of employees with regard to self-organization; and to provide
for the prompt and orderly settlement of grievances. Statement of Hon. Robert Crosser, Representative from Ohio
hearing of the Committee on Rules of the House of Representatives, 73™ Cong. 2d Sess. H.R. 9861, p.10 (June 12,
1934). So, contrary to the Board’s self-serving proclamations, there was no mention of limiting strikes or
maintaining labor peace as a goal for this section of the RLA.
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One particularly contentious election under the Transportation Act of 1920 demonstrated

the then-modern day dilemma. See Pennsylvania Railroad System and Allied Lines Federation

No. 90 v. Pennsylvania Railroad Company, 267 U.S. 203 (1925). In that election, the carrier

refused to recognize the independent union who claimed majority support after the union
conducted an election. Instead, the carrier held its own election and found that thé company
union won (although only a small minority of employees participated). The RRLB found that
neither election was valid and ordered a new election setting forth the terms of the new election
(including that the winner would be whoever received a majority of the legal votes cast). The
carrier refused to participate or honor the results.

That brought significant strife to the industry and resulted in a strike because the
members of the union who had majority support obviously wanted recognition. Wheﬁ it was
ultimately litigated, the Supreme Court decided that under the Transportation Act of 1920 it
could not enforce the decision of the RRLB. In the wake of this decision, the RLA was born.
Sixteenth Annual Report of the NMB at p. 15 (1950). It was in this context that thé NMB, when
given the authority to resolve representation disputes, first required a majority of all eligibles to
participate before certifying a representative.

Although this may have made sense with that background, such prophylactic measures
are no longer necessary. What ensures this type of strife will not occur again is not mandating
that a majority of the eligibles participate in an election before certifying a union, it is the
mechanism for determining representatives adopted in the RLA and the enforcement of the law
by the courts.

“Experience had shown, before the amendment of 1934, that when there was no dispute

as to the organizations authorized to represent the employees, and when there was willingness of
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the employer to meet such representative for a discussion of their grievances, amicable

adjustment of differences had generally followed and strikes had been avoided.” Virginian Ry.

Co. v. System Federation No. 40, 300 U.S. 515, 545 (1937). Therefore, the RLA was designed
to give an enforceable fneans of resolving representation disputes. Section 2, Ninth was
specifically aimed at the practice of stopping the use of company unions to deny employees the
representative of their choice. Id. The sooner the representaﬁve was authoritatively determined,
the sooner the representatives could get to the business of entering into a collective bargaining
agreement. The absence of strikes is atfributed to the existence of collective bargaining
agreements as a means for providing orderly legal process of settling disputes as a substitute for
strikes and industrial warfare. Id. atn. 7.

Thus, there is no risk that a change in the balloting method will increase labor unrest.
Rather, the fact that the statute provides for an enforceable definitive method for selecting a
representative promotes labor peace by getting authoritative representatives to the bargaining
table. Further, the prevention of strikes comes more from the Board’s powers to hold the parties
in mediation. “Under the Railway Labor Act, industrial peace was to be sought and achieved,
not by forbidding strikes, but by reciuiring the parties to remain in mediated negotiations for
unusual lengths of time in an extraordinary effort to reach voluntary agreement.” The National

Mediation Board at 50, Its Impact on Railroad and Airline Labor Disputes, NMB and Charles M.

Rehmus, pp. 53-54 (1984).
As indicated above, over the decades the Board has used any number of different ways of
determining who the representative will be, including using a majority of those who vote. None

of those methods has been more likely to lead to labor unrest.
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B. Allowing a Majority of Voters Who Cast Ballots to Determine
Representation Does Not Create “Minority Unions.”

In mounting their aggressive opposition to this more fair system, the carriers have
adopted the catch phrase “minority union,” implying that using a majority of those who cast
ballots to determine the outcome would result in a union with minority support. While this
makes for a nice sound bite, saying the propesed change will result in a “minority union” makes
no more sense than calling one’s Congressperson a minority representative.

| There is no support for the preposterous suggestion that allowing a uhion to be
determined by those who actually vote will result in fewer than SQ% of the people voting. In
fact, the evidence is that we will have much greater participation with a yes-no ballot because
people will have the opportunity to voice their opinion about a union. As shown by the statisties
submitted by Professor Kate Bronfenbrenner, NLRA elections (which operate on a majority of
those who cast ballots wins) have significantly greater voter turnout than typically turn out for
RLA elections. See, “Prepared Statement for the National Mediation Board Open Meeting”, by
Kate Bronfenbrenner at p. 2 (Dec. 7, 2009). She hypothesizes that the reason for this is that the
employer campaigns to' defeat the union encourage employees to vote no. Therefore, typically
NLRA elections result in as much as 88% of the“ electorate voting. |

Given this result, it is quite likely that this is much ado about nothing. If the RLA
elections follow the statistical pattern of the NLRA elections, more than 50% of the electorate
will participate in the election.

Further, given the unwavering precedent in this couﬁtry of assuming that those who do
not vote have acquiesced to the will of those who do vote, it is not accurate to claim that the
union would only have a “minority” of support if fewer than 50% plus 1 voted. All of the

remaining employees are treated as having consented to the will of those who voted. If the
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majority of the voters choose a union, then that is 0.k. with those who did not vote. Therefore,
the union would have the support of a majority of the employees. By the same token, if a
majority of voters choose not to have a union, then the non-voters have acquiesced to no
representation. Undoubtedly union complaints that less than a majority of eligibles voted against
the union will fall on deaf ears.

While the Board, in 1987, refused to change to a majority of those who cast votes in part
because it was concerned that a union without majority support would not be as effective in
negotiations and might not promote harmonious labor relations’, the unsupported assertion has
not born true over the years. Over the decades, the NMB routinely certifies unions who win with
less than a majority of all votes. In other words, as long as a majority of all eligible employees
vote for representation, the Board has followed the practice of certifying the union with the most
votes, even if it wasn’t a majority. The Courts routinely approve of the Board certifying the
union who receives a plurality. IAM v. TWA, 839 F.2d 809 (D.C. Cir. 1988); Aeronautical .

Radio v. NMB, 380 F.2d 624 (D.C. Cir. 1967); Zantop Int’] Airlines, Inc. v. NMB, 732 F.2d 517

(6™ Cir. 984); USAir. Inc. v. NMB, 711 F.Supp 285, aff’d 894 F.2d 403 (4™ Cir. 1989).

Moreover, as noted above, the Board has certified hundreds of unions using a majority of votes
cast whether by agreement of the parties or after an interference finding. Therefore, countless

number of unions currently certified were certified with so-called “minority support.” This

practice has not unraveled the RLA, has not lead to industrial warfare, and has not destroyed the

ability to reach collective bargaining agreements.
Finally, the rationale itself is inherently flawed. If it were true that a union did not have
strong support from its members, it is less likely, not more likely, that the union would strike.

The IAM, like most unions, has a requirement that 2/3rds of the voting membership authorize a

7 Chamber of Commerce, 14 NMB 347, 362 (1987).
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strike before it is taken. When the vote comes in the context of a ratification vote, the IAM’s
policy is that the contract will ratify if the membership fails to support a strike. Thus, internal
union policies (and common sense) dictate that the union only strike when it has strong support
from its members. A weak union is less likely to strike and therefore the existence of so-called
“minority unions” does not rationally lead to the conclusion that there will be more industrial

strife.

V. Changing the Balloting Method Does Not Necessitate Changing “Decertification”
Procedures

The carriers, who have no formal role in the representation process, contend that if the
Board changes its method of balloting, it also needs to adopt a process to make it easier to
“decertify” unions. This is apples and oranges. Nothing about changing the balloting method
means that the Board has to adopt formal decertification procedures when it never before has had
them. Revealingly, in 1947 Congress took action to add a decertification process to the National

Labor Relations Act. “No similar provisions were included in the original Railway Labor Act of

1926 or any of its various amendments.” The National Mediation Board at 50, Its Impact on

Raiiroad and Airline Labor disputes, NMB and Charles M. Rehmus, p. 24 (1984). 8

At the same time, it is not true that there is no way for employees to change unions or to
get rid of a union after one is certified. The Board allows employees to change unions or to get
rid of unions. If employees no longer want the union currently representing them, they are free
to find another union willing to represent them. If that union makes a‘ sufficient showing of

interest, the Board will conduct an election and, depending on the result of the election, the first

§ Nor is it clear that the Board even has the authority to make a change to add formalized decertification procedures
absent Congressional action. As the Board noted the last time it considered such a change, there is a question of the

Board’s statutory authority to amend its rules to include decertification procedures. Chamber of Commerce, 14
NMB 347, 357 (1987).
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union can be replaced, or the employees can choose to have no union at all. This is true under
the current procedures and under the proposed procedures.

Moreover, nothing about changing the balloting procedure would change the ability of
individuals to seek to be a representative with the purpose of disavowing representation —
essentially decertifying the union. Again, if the individual received a sufficient showing of
interest, the Board would conduct an election. This is true under the current procedures and
would be true under the proposed procedures.

So what are the carriers really complaining about? The 50% showing of interest needed
to call for an election in a represented unit. However, nothing about changing the balloting‘
method means that the Board should change the showing of interest needed to call for an election
for a represented craft or class. It is ironic that those who fret that changing the balloting method
could lead to industriaﬂ strife promote a reduction in the showing of interest.

The NMB has noted that one of the largest contributors to industrial strife was the
disputes between unions. Prior to 1948, for example disputes between the AFL and the CIO
unions were common. Additionally on the railroads disputes arose from the rivalry between the
standard train and engine service unions. Fourteenth Annual Report of the NMB, p. 9 (1948). .
The Board noted a turning point in 1948. It “commended the organizations on their improved
relationships as a great contribution to stability in labor relations.” Id. Thus, it was not the
method of balloting that contributed to labor peace, rather it was the cooperation among unions.
In 1950, after a brief period of relative calm, industrial strife was again on the rise. The NMB
commented that its belief was that “the former cooperative spirit by and between the operating
brotherhoods contributed materially to the minimizing of such disputes which have been so

prevalent in recent years.” Sixteenth Annual Report of the NMB at p. 7. Minimizing
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representation disputes among represented employees was a direct link to minimizing labor
unrest.

“Obviously, this basic purpose of the law [the duty to exert every reasonable effort to
make and maintain agreements] cannot be realized if the representation issue is raised too
frequently. In addition, representation elections and the organizing campaigns which necessarily
precede them cause unsettled labor conditions and, in many cases, disturb employeeé
substantially in the discharge of their duties.” Sixteenth Annual Report of the NMB at p. 21
(1950). Continuity in representational status “foster[s] stability in collective bargaining

relationships and minimize[s] employee unrest.” The National Mediation Board at 50, Its Impact

on Railroad and Airline Labor disputes, NMB and Charles M. Rehmus, p. 28 (1984).

Reducing the showing of interest will have the exact result the detractors are seeking to
avoid — increased labor unrest. By making it easier to switch unions or decertify unions, the
employees will be in a constanf state of ﬂux Employers will be able to easily pit one group
against the other in a “divide and conquer” mentality. Rather than focusing on making and
maintaining effective agreements, Unions will have to look over their shoulders to see who is
vying for the membership. |

For decades this Board has recognized that the key to strong labor peace was not the
method of balloting, it was not forcing employees to take a position in the election, it was not
voiding ballots when employees expressed their will not to have a union. The key to strong labor
peace was ensuring strong effective collective bérgaining .relationships. It is for this reason that
the Board imposed a two year bar on elections for a newly certified union. Minimizing the

opportunity for unions to fight over representation enhances the purposes of the Act.
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To those who complain that a decertification process is necessary because the Board
needs to have an equal right for employees to exercise the right not to have a Union, that is
precisely what the Board is doing by proposing this change. By allowing people to vote no, for
the first time, people will have an equal opportunity to declare they do not want to have a union.
And, if the no’s are the majority of all voters, there won’t be a union. There is not a more equal
opportunity to decide if there should be a union or not than allowing everyone to voice their
opinion.

Conclusion:

Courts uniformly hold that statutory language authorizing the majority of ‘a group to.
make a decision means the majority of the group that cast ballots in the election. Since its
inception in the 1920’s, the RRLB, the Courts and the Attorney General all interpret “a majority
of the craft or class” to permit a majority of the craft or class voting in the election to decide the
representative. The Board itself has often certified unions based on a majority of those voting in
an election. No real doubt exists, therefore, that thé RLA as currently written authorizes the
Board to make the proposed rule change.

The proposed change will allow the Board to best perform its administrative duties to
investigate representation disputes. It will mean that the Board no longer presumes that all those
who do not vote, do not want representation. Instead, the Board will determine the true intent of
each voter, whether the intent is to vote for the union, against the union or to abstain. The Board
will level the playing field so that all employees will have equal footing to declare whether or
not they want representation. The proposed change brings the NMB’s voting process squarely in

line with American ideals of democracy.
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For all of these reasons, the IAM fully supports the NMB’s proposed change.

CMS/rc

By:

Sincerely,

IAM LEGAL DEPARTMENT

€arla M. Siegel
DEPUTY GENERAL COUNSEL
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watchmen that their smiary wonld be ivereased $17.84 per monti, The men
working 8 hours got the same increase as the men working 12 hours per day.
Employees’ position—We confend that street crossing watchmen who were
paid on a monthily basis for an eight-hour day prior to July 20, 1920, are
entitled to an increase of $17.84 per month, to be added to their salary for an
eight-bour day. and where these men work over eiglt hours per day their
salary should be adjusted accordingly, pro rata rate for the ninth and tenth
bouurs aad time and one-half time for the eleventh and twelfth hours. ,
Carrier's position.—Street crossing watchmen are carried on the pay roli as
monthly men, and in upplying Article X1II of Decision No. 2 they were nllowed
244 times the hourly rate specified ; viz, 84 cents, making $17.34, whick we added
to the monthly rate. The differentials maintained prior to January 1, 1918,
due to hours of service and working conditions, are still maintained plus the
increases authorized under General Order No. 27 and supplements thereto.

Decision.~—Interpretation No. 1 to Decision No. 2 clearly outlines
the intent of section 7, Article III of Decision No. 2 with reference
to the inereases to monthly rated employees, and sheuld govern in

this dispute. .

DECISION NO. 119~—DOCKETS 1, 2, AND 3.

Chicago, I, April 1§, 1921,

Intérnational Association of Machinists; Amalgamated Sheet Metal Workers’
International Alliance; Brotherhood of Locomotive Engineers; ‘Brotherhood
of Railroad Trainmen; Brotherhood of Railway & Steamship Clerks,
Freight Express and Station Employees; Switehmen’s Union of
Nerth America; Internntional Brotherhood of Firemen and Oilers; Broiher-
hood Railroad Signalmen of America; Railway Employees’ Departmcat,
A. F. of L.; United Brotherhood of Maintenance of Way Employees and
Railway Shop Laborers; Order of Railroad Tclegraphers; Brotherhoed

ay Carmen of America; International Brotherhood of Electrical Work-
ers; Brotherhood of Locomotive Firemen and Enginemen; Order of Railway
Cenductors; International Brotherhood of Beilermakers, Iron Ship Builders
and Helpers of America; International Brotherhood :of Blacksmiths, Drop
Forgers and Helpers; National Organization Masters, Mates and Pilots
of America; American Train Dispatchers Association; Iniernational Asso-
ciation of Railroad Supervisors of Mechanics 'v. The Atchison, Topeka &
Santa Fe Railway et al.

This decision determines the undecided portion of the dispute
between the carriers and organizations of their employees referred
to the Labor Board, April 16, 1920, That dispute was what should
constitute reasonable wages and working conditions on the carriers
parties thereto. On July 20, 1920, this Board decided the wage
portion. It now decides upon a method of arriving at rules regulat-
ing working conditions. ) -

e parties are set forth in Exhibit A.

From December 28, 1917. to March 1, 1920, the President took over
and operated through the Director General of Railroads the carrievs
parties to this dispute. On March 1, pursuant to the Transpoitation
Act, 1920, these carriers reverted to their owners,

: During Federal control the Director General of Railroads entored
: into comtracts with organizations of employees of these carriers.
| ese contracts, called national agreements, set out the classes of
§ employees affected, define with particularity the grades in each class,
specify work to be done by each grade, hours of service. when puay-
ments shall be made, bow forces shall be reduced, seniority deter-

http://www.archive.org/bookreader/print.php?id=decisionsunited00boargoog&server=ia3... 10/28/2009




"Decisions of the United States Railroad Labor B... - Page n292 Page 1 of 1

88 DECISIONS UNITED STATES LABOR BOARD,

mined, work assigned, grievances adjusted, apprentices trained, and
otherwise fix the rights and obligations of the parties as to work-
ing conditions. These agreeents by their terms expired with Fed-
eral control. In the same period certain orders, supplements thereto
and interpretations thereof, relating to wages and working condi-
tions of railroad employees, were issued by the authority of the
Director General. These orders, etc., among other things, classified
positions, determined the duties and rights of the incumbents, and
fixed the wages to be paid such incumbents. These orders and sup-
plements provided that they should be incorporated into existing
agreements between railroads and their employees.

In February, 1920, the said organizations pressed long-standing re-
uests for wage increases on the Director General of Railroads, who
eclined to act, as Federal control was almost at an end. On Feb-

ruary 28, the Transportation Act became law. Section 301 provides
that all disputes between carriers and their employees shall be con-
sidered and, if possible, decided in conference between representa-
tives of the parties, and if there undecided, shall be referred for
decision to the Railroad Labor Board created by the act. Accord-
ingly, the Association of Railway Executives appointed representa-
tives of the carriers released from Federal control to confer with
representatives of the organizations on the pending requests for
wage increases.

The representatives met in Washington on March 10, 1920. On
March 24, the employees requested that the carriers’ representatives
secure authority to enter into an agreement preserving after Sep-
tember 1, 1920, the provisions of the general orders, supplements, and
addenda issued by the United States Railroad Administration as
well as the national agreements and interpretations thereof. On
March 30, the representatives of the carriers declined to request such
authority.

No agreement was reached by the conference on any matter in dis-

);xte, 1aml on April 16 the entire dispute was referred to the Labor
oard.

On May 3, 1920, the organizations were informed by the chairman
of the \Association of Railway Executives that the association had
taken the following action on the request for continuance of the na-
tional agreements, orders, etc., of the Railroad Administration:

That the matter of confinning national azreements, interpretations thereof
and general orders and all other arrangements negotinted between the United
States Raitroud Administetion and the so-called standard recogunized labor
organizations shall be handled by negotiation between the management and
employves of eacl individual railway, .

It was further stated that * this recommendation® had been con-
veyed to all the member roads of the association.

Accordingly, the organizations arranged for the presentation about
May 1, 1920, to each carrier of a request for the continuance of the
national agreements. ote.  Such requests were thereafter made on each
earrier. Conferences on the requests were denied by the officers of
the carriers in general on the ground that the matter had been re-
ferred to the Labor Board for decision.

In formulating Decision No. 2, the Labor Board perceived that to
inquire into the justness and reasonableness of the national agree-

http://www.archive.org/bookreader/print.php?id=decisionsunited00boargoog&server=ia3... 10/28/2009
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ments, etc., as well as to decide what shall constitute just and reason-
able wages, was impracticable. Time for such inquiry was lacking.
Accordingly, at that time the matter of the national agreements and
of the orders, etc., of the United States Railroad Administration
was thus disposed of:

There are in the dispute as presented questions involving rules and work-
ingz conditions, some of which are interwoven with and materially affect earn-
ings and wages. Adequate investigation and consideration of these questions
would demand time. Existing conditions required that the Board should make
as early decision of the wage question as practicable, For that reason, it has
been necessary—and both parties to the controversy have indicated it to be
their judgment and wish—that the Board should separate the questions in-
volving rules and working conditions from the wage question. Accordingly,
the Board has not undertaken herein to consider or change the rules and
sgreements now existing or in force by the authority of the United States
Raliroad Administration or otherwise and this decision will be so understood
and applied. )

The Board assumes as the basis of this decision the continuance in full
force and effect of the rules, working conditions, and agreements in force under
the authority of the TUnited Stutes Railroad Administration. Pending the
presentation, consideration, and determination of the questions pertaining to'
the continuation or modification of such rules, conditions, aud agreenents no
changes therein shall be made except hy agreement hetween the carrier and
employees concerned. As to all the questions with reference to the continua-
tion or modification of such rules, working conditions, and agreements, further
bearings will be had at the earliest practicable date and decision thereon will
be rendered as soon as adequate consideration can be given,

On December 18, 1920, the parties were notified to present, be-
ginning January 10, 1921, evidence and argument on this dispute.

The evidence and arguments submitted support the following con-
clusions:

The duty imposed by section 301 on all carriers and their officers,
employees, and agents to consider and if possible to decide in confer-
ence all disputes between carriers and their employees has not been
performed by the parties hereto either with regard to the wage or,
the working -conditions portion of this dispute. The record shows,
that the representatives of the carriers were unwilling to assume the
responsibility of agreeing to substaniial wage increases. Hence, the,
conference of March 10 to April 1, 1920, on the side of the carriers
was merely a perfunctory performance of the statute. Nor was the’
action of the organizations with regard to the individual carriers
more than unctory. Naked presentation as irreducible de-
mands of elaborate wage scales carrving substantial increases, or of
voluminous forms of contract regulating working conditions, with
instructions to sign on the dotted line. is not a performance of the
obligation to decide disputes in conference if possible. The statute
requires an honest effort by the parties to decide in conference. If
they can not decide all matters in dispute in conference, it is their
duty to there decide all that is possible and refer only the portion
Impossible of decision to this Board. ) ) i

Although section 301 has not been complied with by the parties,
the Board has jurisdiction of this dispute, as it is and has been one’
likely substantially to interrupt commerce. ) ) i

e carriers parties hereto maintain that the direction of this
ard in Decision No. 2. extending the national agreements, orders,
ete., of the Railroad Administration as a modus rivendi should be
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terminated at once; and that the matter should be remanded to the
individual carriers and their employees for negotiation and indi-
vidual agreement. '

The organizations maintain that the national agreements, orders,
etc., with certain modifications desired by the employees should be
held by this Board to constitute just and reasonable rules; and
should be applied to all carriers parties to the dispute, except to the
extent that any carrier may have entered into other agreements with
its employees. They maintain that local conferences requiring nec-

-essarily the participation of thousands of railroad employees for

several weeks would constitute an economic waste and would pro-
duce a multiplicity of controversies as well as irritation and dis-
turbance. They alse urge that to require local conferences would be
to expose the local organizations on the several carriers to the entire
power and weight of all the carriers acting through the Association
of Railway Executives on the conferring carrier; that such a dis-
parity of force would produce an inequitable result highly provoca-
tive of discontent and likely to result in traflic interruptions. They,
accordingly, insict that the conference should be national.

The carriers maintain that rules negotiated by the employees and
ofticers who must live under them are most satisfactory; that the par-
ticipants in such negotiations know the intent of the rules agreed to
and advise their fellow workmen and officers accordingly, thereby
avoiding a litigions attitude on both sides: that substantial differ-
ences exist as between the several carriers with relation to the de-
mands of the service, necessary division of labor, and other factors.
which differences should be reflected in the rules: that these local
differences can be given proper consideration only by local confer-
ences. The carriers refuse to confer nationally,

The Labor Board is of the opinion that there is merit in the con-
tentions of euch party, and has endeavored to take action which will
secure some of the advantages of hoth courses,

This Board is mmable to find that all rules embodied in the national
agreements, orders, ete, of the Railroad Administration consthute
Just and reasonable ruides tor all carrviers parties to the dispute. It
must therefore, refuse.the jndefinite extension of the national agree-
ments, orders, ele, on all such carviers as urged by the employees.

This Board also deens it inadvisable to terminate at once its diree-
tion of Devcision No. 2 and to remand the dispute to the individual
carriers and their emplovees. Such a course would leave many car-
riers and their employees without any rules resulating working
conditions.

If the Labor Bourd shouid remand the dispute to the individual
carriers and their employees and should keep the direction of De-
cision No, 2 in effeet until agreements shonld be arrived at, it is
possible that arveesments might not be arrived at.

The Labor Board believes, nevertheless, that eertain rubject matters
now Tegulated by rules of the national agreements, orders, etc., are
loedd in nature and reqguire consideration of local conditions, It alwo
believes that other subject matters now so regulated arve general in
character and that substantial uniformity in rules regulating such
subject matters is desirable.
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The Board also believes that certain rules are unduly burdensome
to the carriers and should in justice be modified. It may well be that
other rules should be modified in the interest of employees.

To secure the performance of the obligation to confer on this dis-
pute, imposed by law on officers and employees of carriers, to bring
about the recognition in rules of differences between carriers where
substantial, to preserve a degree of uniformity in rules regulating
subject matters of a general nature, to prevent to some extent the
operation in negotiations of a possible disparity of power as between
the carriers and their employees, and to enable the representatives
of employees of each carrier and the officers of that carrier to
participate in the formulation of rules under which they must live,
the Labor Board has determined upon the following action:

Decision.—1. The direction of the Labor Board in Decision No. 2,

extending the rules, working conditions, and agreements in force

under the authority of the United States Railroad Administration,
will cease and terminate July 1, 1921. _
2. The Labor Board calls upon the officers and system organiza-

tions of employees of each carrier, parties hereto, to designate and

authorize representatives to confer and to decide so much of this dis-
Fute relating to rules and working conditions as it may be possible

or them to decide. Such conferences shall begin at the earliest pos--

sible date. Such conferences will keep the Labor Doard informed of
final agreements and disagreements to the end that this Board may
know prior to July 1, 1921, what portion of the dispute has heen
decided. The Labor Board reserves the right to terminate its direc-
tion of Decision No. 2 at an earlier date than July 1 with regard to
any class of employees of any carrier if it shall hiave reason to believe
that such class of employees is undnly delayine the prooress of the
negotiations. The Board also reserves the right to stay the termina-
tion of the said direction to a date bevond July 1, 1921, if it chall
kave reason to believe that any carrier is unduly delaving the progress
of the negotiations. Rules agreed to by such conferences should be
consistent with the principles set forth in Exhibit B, hereto attached.
. 3. The Labor Bouard will promulgate such rules as it determines
Just and reasonable as soon after July 1, 1921, as is reasonably pos-
fible and will make them effective as of July 1. 1921, and applicable
to those clasces of emplovees of carriers parties hereto for whom
rules have not been arrived at by agreement.

4. The hearings in this dispute will necessarily proceed in order
that the Labor Board mayv be in position to decide with reasonable
Promptness rules which it may be necessary to promulgate umder
tection 3 above.

5. Agreements entered into since March 1, 1920, by any carrvier
and representatives of its employees shall not be affected by this
decision, :

Attachments: Exhibit A; Exhibit B.
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Southerm Ratlway System-—Coutinued

Harriman & Northeastern Rall--

road.

Cineinnati, Burnside & Cumber--

land River Railway.
Northern Alebama Redlway.
Georgia, Southem & Florida Rail-
way.
Mgbile & Obio Ralircad Co.
Scuthemn Puecific Co.

Arizons Hastern Ralircad.
Galveston, Harrisburg & San An-
tonio Rallwey. -

Houaton & Shreveport Railroad.
Bouston & Texas Central Rgill-

road.
Houston, East & West Texas Rail-
way.
Iberin & Vermillion Rallread.
Lake Charies & Northern Rail-
road.

Toutsiana & Western Railroad.

Morgan's Loulslana & Texas Rail-
roud & Bteamship Co,

Texas & New Orleans Raflroad.

Spokane, Portland & Seattle Rallroad.

Oregon ERlectric Railway.

Orezon Trunk Railway.
Tennessee Centrat Railroad.
Texarkana & Fort Smith Railway.

Texas Midiand Railroad,
Texas & Pacific Raflwsy.
Dennison & Pacific Surburban
Raflway.
‘Weatherford, Mineral Welis &
Northwestern Raflway.
Toledo, Peoria & Western Rallway.
Toledo, 8t. Louis & Western Rall-
road.
Trans-Mississippi Terminal Railroad.
Trinity & Brazos Vallev Rallway.
Ulster & Delaware Raliroad.
Union Pacific Rallroad.
Oregon Short Line Railroad.
Oregon - Washington Ruailroad &
Navigation Co.
Union Stock Yards of Omaha.
Vickshurg, Shreveport & Paclfic Rall-
way.
Virginiaun Raflway.
Wahash Railway.
West Ride Belt Railroad.
Western Maryland Railway,
1 Western Pacitic Railroud.
Wertern Rallway of Alabama,
Wheeling & Lake Erie Railway,
Winaton-KRalem Soutlihound Railway,
All union depot and terminal com-

panies, a majority of whose stock is

owned by railroads enumerated above,

2. ORGANIZATIONK,

International Association of Machin-
ists,

Amsalgamated Sheet 3Metal Workers' |

International Alliance.
Brotherhond of Locomotive Engineers,
Brotherhood of Railread Trainmen.
Brotherhood of Railway & Stemmship
Clerks, Freight Handlers. Express
wnd Station Employees,
Rwitchmen's Union of North America,
International Brotherhood of ¥iremen
&nd Qilers.

Brotherhoodt Railroad Siunalmen of |

America.

Rnilway Employees’ Department, A, |

F. of L.
l'nited Brotherhood of Maintenance of
Way Employees and Raiiway Shop
Laborers.

Order of Railroad Telegraphers,
Brotherhood Railway Carmen of
America,

{ International Brotherhood of Flee-

trieal Workers,

Brotherbood of Loeomotive Firemen
and Enginemen,

Order of Railway Conductors,

International RBrotherhood of Deilor-
makers, Iron Ship Builders and
Helpers of Americean.

Internationid Tirotherhood of Blaek-
sniiths, Drop Forzees and Helpers.
National Organization of Masters,

Muates and Pilois of Ameriea,
Ameriean Train Dispatehers Assorcix-
tion.
Internntional A<sociation of Railroad
Supervisors of Mechanics.

EXHIBIT B,
Exhibit Referred to in Decicion No. 119 (Dockets 1, 2, and $).

PRINCIPLES,

1. An obligation rests upon manngement, upnn earh orzanization of em-
ﬂﬂ)‘eeu. and upon ench emphne-e to renddér honest, etficvient, and econmpical

service to the carrier serving the pullic.

2. The spirit of cooperation between management and emplayees heing
essential to effiefent operation, both purties will =0 conduect themselves as

to Dromote this spirit.

3. Management having the responsibility for safe. efficient. and econom-
| operation, the rules will not be subversive of necessary discipline.
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4, The right of railway employees to organize for lawful objects shall not
pe denied, interfered with, or obstructed.

5. The pight of stich lawful organization to act toward lawful objects
through representatives of its own choice, whether employees of a particular
carrier or otherwise, shall be agreed to by management.

8. No discrimination shall be practiced by management as between mem-
bers and nonniembers of organizations or as between members of different
organizations, nor shall members of organizations discriminate against non-
menbers or use other methods than lawful persuassion to secure their member-
ship. Espionage by carriers on the legitimate activities of labor organiza-
tions or by lahor organizations on the legitimate activities of carrers should
not he practiced,

7. The right of employees to be consulted prior to a decision of manage-
ment adversely affecting their wages or working conditions shall be agreed
to by management. This right of participation shall be deemed adequately
complied with if and when the representatives of a majority of the employees
of each of the several classes directly affected shall have conferred with the
management. .

8. No employee should he disciplined without a fair hearing by a desig-
nated officer of the carrier. Suspension in proper cases pending & hear-
ing, which shall bhe prompt, shall not be deemed a violation of this principle.
At a reasonable time prior to the hearing he is entitled to he apprised of the
precise charge against him. He shall have reasonable opportunity to secure
the presence of necessary witnesses and shall have the right to be there
represented by & counsel of his choosing. 1f the judgment shall be in his favor,
he shall be compensated for the wage loss, if any, suffered by him.

9. Proper classifieation of employees and a reasonable definition of the work
to be done by each class for which just and reasonable wages are to be paid is
necessary, but shall not unduly impose uneconomical conditions upon the
carriers.

10, Regularity of hours or days during which the employee is to serve
or hold himsclf in readiness to serve is desirable,

11. The principle of seniority long applicd to the railroad service is sound
and should be adbered to. It should he o applied as not to cause undue im-
pairment of the service,

12, The board approves the principle of the eight-hour day, but believes
it should be limited to work requiring practieally continuous application during
eight hours. Tor eight hours' pay eight hours’ work should be performed by
all railroad emplovees except engine and train service employvees, regulated
by the Adamson Act, who are paid generally on a mileare basis as well as on
an hourly basis.

13. The health and safety of employees should bhe reasonably protected.

14. The carriers and the several crafts and classes of railrond employvees
have # substantinl interest in the competency of apprentices or persons under
training. Opportunity to learn any craft or accupation shall not bhe unduly
restricted.

15, The majority of any eraft or class of employees shall have the right
to determine what organization shall represent members of such craft or
class,  Such oreanization shall have the richt to make an agreement which
shall apply to all employees in such eraft or class. No such agreement shall
Infrinze. however, upon the right of employees not memhers of the organiza-
tion representing the majority to present grievances either in person or by
representatives of {heir own cholee,

16, Employees called or regnired to report for work, and reporting but
not used, should be paid reasonable compensation therefor.

DECISION XO. 120.—DOCKET 330.
Chicaga, 111, April 14, 1921.

United Brotherhood of Maintenance of Way Employees and Railway Shop
Laborers v. St. Louis Southwestern Railway Co.

Nature of the procceding—This is a proceeding and determination
under section 313 of the Transportation Act, 1920, whereby the
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ABTICLE II~—QENERAL APPLICATION.

The gemeral regulations govemning the application of this decision
sre gs follows: '

Section 1. Decreases in wages specified in this decision are to be deducted
from the dalily, weekly, or monthly rates, as the case may be, in the following
manper:

ta) Fer employees pald by the day, dedunet eight (8) times the hourly de-
crease established from the daily rate.

(b) For employees paid by the week, deduct forty-eight (18) times the hourly
decreane establighed from the weekly rate.

(e) For employees paid by the month (exeept train-service employees), de-
duct two hundred and four (204) times the hourly decrease established from
the monthly rate.

(d) For train-service employees paid by the month, deduet twe hundred
and forty (240) times the howrly decrease estnblished frem the monthly rate.

Section 2. The decreases in wages hereby establirhed shall be incorporated
in and become a part of existing agreemeunts or schedules, and shall rewmain
in effect until or unless changed in the manner provided hy the Transportation
Act, 1920.

Section 8. It is net intended in this decision to include or fix wages for any
officials of the carrier exeept that class .designated in the Transportation Act,
1920, as “ eubprdinate officiels.” and whe are included in the act as withio the
jurisdiction of this Beasrd. The act provides that the term * subordinate
officials * inclndes officials of earriers of such ciass or rank as the Interstate
Commeree Comimission -shall designate by regulation duly formulated and is-
sued. Hence, whenever in -this decision words are used, such as “ agents,”
“furemen,” ete, which may apply to officials, such words are intended to apply
to only such classes of subordinate officials as are now or may hereafter he
defined and classified by the Interstate Commerce Commission as “ subordinate
officials " within the meaning of the Transportation Act, 1920.

ARTICLE IIL—INTERPRETATION OF THIS DECISION.

Shouid a dispmte arise between the management and the employevs
of the earrier as to the meaning or intent of this decision, which can
not be decided in conference between the parties directly interested,
such dispute gball be referred to the United Mtates Railroad Labor
Board in the manner provided by the Transportation Aect, 1920.

fection 1. All such disputex shall be presented in 4 conerete and joint signed
Batement setting forth:

{g) The article of thir decision involved.

(L) The facts in the case.

() The position of the employeses.

(d) The pesition of the management thereon.

Where snpporting docuamentary evidence is used it shall be attached tou the
spplication for deeision in the form of exhibits.
- Section 2. Sach presentationz shall be transmitted to the Secretary of the
United States Railroad Labor Board, who shall place same before the Lubor
Board for final disposition.

DECISION NO. 218.—DOCKET 484.
Chicago, I11., July 26, 1921.

Reilwvay Employees’ Depariment, A. F. of L. (Federated Shop Crafts), v.
Pennsylvania System.

.\'M of the proceeding~—The Federuted Shop Crafts of the
Penpsvivania System have made an ex-parte submission to the Rail-
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road Labor Board of a dispute involving, in substance, the following
questions:

1. Has a majority of the employees of any craft on the Pennsyl-
vania System the right to designate an organization to represent said
employees in negotiating an agreement with the carrier covering
rules and working conditions?

2. Has a majority of the employees of such craft the right o be
represented in such negotiations by any one other than an employee
of said carrier? ;

3. Has the carrier complied with.the law in the method pursued
by it to ascertain who are the representatives of the shop employees
with whom it shall negotiate rules?

To said submission of the Federated Shop Crafts, the carrier filed
its answer and the dispute has been orally presented by both parties
to the Labor Board.

Statement of facts.—Prior to the conference referred to below em-
ployees in the several shop crafts of the carrier, belonging to System
Federation No. 90 affiliated with the Railway Employees’ Department
of the American Federation of Labor, duly elected their general chair-
men who, under the rules of the organization, were authorized to
negotiate on matters in dispute between the carrier and the employees.

These officers met representatives of the carrier in conference on
May 24, 1921. At this conference the officers stated that they repre-
sented the majority of the employees in the shop crefts on the Penn-
sylvania System and were prepared to negotiate rules in accordance
with Decision No. 119 of the Railroad Labor Board.

The representatives of the carrier refused to negotiate with these
officers on the ground that there was not satisfactory proof that the
system federation actually represented a majority of the employees
in question. In order to procure evidence as to whom the majority
actually wished to have represent them, the representatives of the
carrier announced that they had already prepared and proposed to
send ount a ballot upon which all shop-craft employees should desig-
nate their representatives.

The representatives of the employees comprising System Fedgra-
tion No.-90 objected to this ballot on the ground: (1) That the system
federation did represent a majority of the employees in the shop
crafts, which the carrier did not deny and that therefore the proposal
to take a ballot involved unnecessary delay: (2) that the proposed
ballot was not in accordance with the law in that it not only failed to
perniit emplovees to vote for an organization, but required them to
designate mdividuals; (3) because 1t provided that the individuals
so designated must be employees of the carrier; and (4) because it
provided that the employees be represented regionally rather than
from the system as a whole.

The ofticers of System Federation No. 90 proposed to the repre-
sentatives ‘of the carrier that they so amend the ballot as to allow
employees to vote for an organization if they so desired. This pro-
posal being declined. the officers refused to approve the ballot.

Thereupon the officers of System Federation No. 90 issued a ballot
of their own to all shop-craft employees, whom, in supplementary
notices, they warned against voting the company’s ballot on the
ground that it was illegal, and calling upon them to vote for System
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Federation No. 90 as their representative. This ballot gave the em-
loyees the opportunity to vote for the system federation and left a
lank for any other organization which the employee might prefer,

but it did nof permit him Yo vote for an individual.

This controversy resulted in two sega.mte elections. The carrier
recognized the result of the election which it conducted and is nego-
tiating rules with the representatives chosen in said election.

It 1s contended by the system federation, and not denied by the
carrier, that the majority of the employees in the shop crafts did not
vote for the representatives whom the company has recognized angd
with whom it is conducting negotiations. The company replies
that it is immaterial whether a majority of all the employees ex-
pressed a preference for these representatives, since they all had an
opportunity to vote in the election held by the carrier, and under
such circumstances it is the majority of those voting which counts.

The carrier further contends that the Board had not acquired
jurisdiction in 2 lawful manner over the dispute regarding rules
and working conditions when Decisions No. 2 and Yo. 119 were
rendered.

The Labor Board acquired such jurisdicticn, but that question is
not of prime importance in this case.

Opinion—It matters not whether the carrier in its recent efforts
to negotiate rules was proceeding under the order of the Labor
Board in Decision No. 119 or whether it was proceeding under the
Transportation Act itself, as it claims. The fact remains that both
the carrier and its employees were taking steps to hold conferences
for the negotiation of rules, that a dispute arose at the very outset
in the conference between the carrier and the representatives of
the employees who constitute System Federation No. 90, and that
this dispute is now before the Board.

The question involved is one necessarily incident to the negotia-
tion of rules and within the unquestioned jurisdiction of the Board.
It is quite obvious that no conference could ever be held and no rules
ever agreed upon if either party could block the procecdings by
declining to deal with the other upon any ground or pretext.

For the purposes of this case the arguments of the parties pro
and con as to the regularity and validity of Decision No. 119 are of
secondary importance. The questions involved arise directly from
the Transportation Act itself and are properly before this Board

for disposition.

It is not questioned by either party that the Transportation Act
contains the following provisions applicalle to this dispute:

1. It shall be the duty of all carriers and tbeir officers, emiployees, and
agents to exert every reasonable effort and adopt every available means to
avoid any intérruption to the operation .of any ecarrier growing out of any
dispute between the carrier and the employees or subordinate officials thereof.

2, All such disputes shall be consldered and, if possible. decided in confer-

ence between representatives designated and authorized so to confer by the
curtieps, or the employees or subordinate officinls thereof, directly interested
in the dispute.

3. The Labor Board shall hear, and as soon as practicable and with due dill-
gence decide, any dispute involving grievances, rules, or working conditions
* * * qgpon the application of the chief executives of any carrier or organi-
zation of employees or subordinate officlals whose members are direetly inter-
ested In the dispute.

80015°—22——14
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4. The Labor Board may make regulations necessary for the efficlent execu-
tlon of the functions vested in it hy this title. (Referring to Title 1IT—Dis-
putes between carriers ‘and their employees and subordinate officials of the
Transportation Act, 1620.) .

In the case under consideration the matter in dispute was the
adoption of a schedule of rules and working conditions for the shop
crafts on the Pennsylvania System. Both the carrier and the em-
ployees were taking steps to hold the conference required by the
Transportation Act, and directed by Decision No. 119. Naturally,
the question arising at the very threshold of the negotiations was:
Who are the accrediled representatives of this class of employees
for the purposes of the propoesed conference?! The carrier had the
right to know this fact, just as the employees had the right to know
that they were dealing with the properly authorized representatives
of the carrier.

It is true that the Federated Shop Crafts claim that the carrier
knew that their organization constituted a majority of that class of
employees, and that the carrier was not in good faith in refusing to
deal with their representatives. This Board can not enter into the
motives of the parties. The carrier did not deny that said organiza-
tion comprised & majority of that class of employees, but merely
stated that no evidence of the fact had been furnished to the carrier.

It is-evident that since the statute provides that the employees in-
terested in the dispute be represented in such a conference by repre- -
sentatives “ designated and authorized” by said employees, it nec-
esearilfl follows, under our system of government, that -a majority
of such employees would have the right to designate their repre-
sentatives,

The Transportation Act does not prescribe any method by which
the employees shall elect their representatives for such conference.
Both the carrier and the employees in this case correctly concluded
that an election by ballot would be necessary. It was at the next step
that both parties fell into error.

The carrier had no more right to undertake to assume control of
the selection of the representatives of the employees than the em-
ployees would have had to supervise the naming of the representatives
of the carrier, for the statute plainly provides that the employees
shall “designate and authorize” theilr representatives., In this se-
phisticated Yand of popular elections no political party would submit
to having its primary held and managed by the opposing party. It
is entirely proper, however, that the carrier should keep in close
touch with said election, and should be given every facility for first-
hand knowledge of the manner in ‘which it is conducted and the cor-
rectness of the result reached and announced.

The carrier was not justified in refusing the request of the em-
ployees to %)1:1(‘.0 on the ticket the name of the organization. The
granting of this one request would have avoided all trouble, and
nobody would have suffered any injury, because the name of any
other organization or the names of individuals could have appeared
on the ticket, and all employees, union and nonunion, would have
had the right to vote. If a majority of the employees had not wanted
to be represented by the organization, they would have had the un-
obstructed right to say so.
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Representation by the organization is only representation by indi-
viduals after all. ?Ihere is nothing in the statute to deny tﬂe em-
ployees the privilege of belonging to an organization and being rep-
resented by that organization through its accredited officers. fn
fact this has been the established custom for many years and is rec-
ognized in the Transportation \ct itself.

In excerpt No. 8 from the Transportation Act, above set out, the
“chief executive of any organization of employees ” is authorized to
submit to the Labor Beard any dispute where disagreements have
occurred in the conference between the carrier and employees. The
existence of the organization of employees is thus recognized as it
is elsewhere in the statute.

The Labor Board also holds that the employees may vote for repre-
sentatives who are not employees of the carriier, if they so desire,
just as the carrier may select a representative who is neither a direc-
tor nor & stockholder. It is out of line with the customary procedure
in this country to contend that a party to any suit or controversy in
any court or tribunal shall be denied counsel and compelled to repre-
sent himself. It seems, however, that the employees In this instance

' were not asking to have the name of any outsider placed on the
ballot, but simply the name of their organization, which would have

. resulted, as the carrier well knew, in the emplovees being represented
by the officers of the organization who are employees of the carrier.

The carrier had no legal authority to divide its system into regions
and require the employees to elect regional represenfatives. The
Transportation Act contemplates that the employees of the class
directly interested on an entire system shall select representatives.
It is easy to see how an arbitrary regional division of the employees
by the carrier might be as unjust as it is unlawful.

After having failed to reach a satisfactory agreement with the
carrier as to the ballot, the shop crafts put out a haliot of their own,
with no provision for any representatives to be voted for except
organizations. This was not authorized by law and ignored the
rights of the nonunion men.

Neither election, as held, was fair and legal. As a consequence of
the failure of the parties to agres upon a method of holding an elec-
tion, the employees have so far been denied their legal right to select
their representatives for this important conference on rules. As
evidence of the fact that no real test of the choice of the emplovees
hns been had, the carrier in its own presentation tn this Board admits
that, exclusive of the Altoona shops. only 3480 men voted, out of
33,104 entitled to vote, for the alleged representatives who are now
negotiating rules. In other words, only 10.5 per cent of these em-
ployees are represented in these negotiations, and &80.5 per cent are
virtually disfranchised. This is the big, ontstanding, uncontroverted
fact presented in this case, and undoubtedly the law provides & rem-
edy for such a wrong.

t is the duty of the Labor Board to settle this dispute by providing
& method that will protect the legal rights of every employee, union
and nonunion, to the end that the earrier and this class of employees
may proceed to the orderly negotintion of rules.

_Neither of the parties to this dispute can serve the country, or
justify themselves in the eyes of the public by any amount of propa-
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ganda, if they permit a controversy over small technicalities to in-
tﬁrruptl;) lcommerce and bring loss and suffering upon themselves and
the public. )

Ti[:)ere is no question of the closed or open shop involved in this
dispute and no other real matter of principle. The question involved
is merely one of procedure.

At a time when the Nation is slowly and painfully progressing
through the conditions of industrial depression, unemployment, and
unrest consequent upon the war, it is almost treasonable for any
employer or employee to stubbornly haggle over nonessentials at the
risk of social chaos.

Decision—Under the authority of the Transportation Act, as here-
inbefore cited, the Labor _Boarg hereby declares that both of said
elections on the Pennsylvania System were illegal and that rules
negotiated by the alleged representatives selected by either ballot
will be void and of no effect, and orders that a new election be held.

For the purpose of determining the choice of a majority of each
of the respective crafts coming under the provisions of this decision
the following shall govern:

EMPLOYEER ELIGIBLE TO VOTE.

1-a. All machinists, apprentices, and helpers, as defined in and
coming under the provisions of Decision No. 2 }5 ockets 1, 2, and 3),
issued by the United States Railroad Labor Board under date of
July 20, 1920, in the service of the carrier, including Altoona Works,
and including all employees coming under the provisions of this de-
cision who have been laid off or furloughed and are entitled to return
to the service, under the seniority rules, when the force is restored
to what is generally recognized as constituting a normal force, if
accessible, shall be furnished a ballot and be permitted to vote.

1-b. All boilermakers, apprentices, and helpers, same definition
and conditions as set forth in preceding 1-a to apply.

1—c. All blacksmiths, apprentices, and helpers, same definition and
conditions as set forth in preceding 1-a to apply. .

1-d. All sheet-metal workers, apprentices, and helpers, same defii-
nition and conditions as set forth in preceding 1-a to a_ppiy. .

1-e. All electrical workers, apprentices, and helpers, same defini-
tion and conditions as set forth m preceding 1-a to apply.

1-f. All earmen, apprentices, and helpers, same definition and con-
ditions as set forth in preceding 1-a to apply.

CONFERENCE AND REPRESENTATION.

A conference shall be held on or before August 10, 1921, at such
place as the carrier may designate (of which due notice shall bs
given to all parties interested), between the duly authorized repre:
sentatives of the carrier and the duly authorized representatives 0
System Federation No. 90; the duly authorized representatives of
any other organization (representing the classes of employees set
out in preceding 1-a to 1-f, inclus'ive§ whose by-laws or constitution
establishes the fact that the organization was established for the
purpose of performing the functions of a labor organization as co
templated in Title IIT of the Transportation Act, 1920; and the duly
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“authorized representatives of 100 or more unorganized employees,
.selected by the respective crafts set out in the preceding 1-a to 1,

inclusive, for the purpose of arriving at a clear understanding as
to the distribution, casting, counting and tabulating of the ba%lots
and announcing the results thereof.

Nore—Representatives of unorganized employees authorized and desiring to
attend this conference must have the individual and personal signature and
authorization of not less than 100 employees of a single craft, such authoriza-

tion shall likewise name the place of employment and craft to which each
helongs. :

BALLOTS.

The employees shall, at their own expense, have ballots and envel-
opes printed in sufficient numbers to provide each employee an oppor-
tunity to vote. :

Six sets of ballots and envelopes shall be printed, a separate and
distinct ballot for each craft as per the following, and only the craft
named thereon shall be permitted to use the ballot:

PENNSYLVANIA SYSTEM MACHINISTS,, APPRENTICES', AND HELPERS' OFFICIAL
Barior.

A dispute exists between the carrier and System Ilederation No. 90 of the
Railwey Employees’ Department of the A. T, of L. as to who the employees
in the eraft above named desire to be represented by in the conference to
pegotiate rules and working conditions.

The machinists, apprentices, and helpers, irrespective of membership or non-
membership in any organization, are thercfore o he given nn opportunity to
designate, by a majority vote, the representation of their choice, as follows:

Those in favor of either of the following will designate their choice by mark-
ing an X in the square set out for that purpose.

Those who desire to be represented by System Federation No. 90,
Railway Employees’ Department of the A. F. of L., mark an X in this
sgquare

Those ‘who desire to be represented by the American Federation of | I
Raillrosd Workers, mark an X in this square -

Those who desire to be represented by individuals or by any other _
organization, write the name of such individual or organization here

Place employed
OB e e e e e mmmmm e e
Actunlly ‘working______ e e e e e e e e e it e e e o o
Laid oft or furloughed -
Name of voter.

If in any eraft no organization or individual reccives a majority
of the legal votes cast, a second vote shall be taken in the same man-
ner, and on the same kind of ballot, but the second ballot will contain
only the names of the two organizations or individuals receiving the
highest number of votes cast in the first election.

VOTING.

. The vote shall be taken by crafts, each craft to include mechan-
ics, apprentices, and helpers. A majority of each of the respective

Page 1 of 1
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crafts shall have the right to determine by whom they desire to be
represented. This right shall not be construed to mean that em-
ployees shall be denied the .ri%ht to name an organization as their
representative, neither shall it be construed to prevent the employees
from naming an individual who is not an employee of the carrier.

DISTRIBUTION, VOTING, AND COUNTING.

A general committee, composed of duly aunthorized representatives
of the carrier, duly authomzed representatives of System Federa-
tion No. 90, and the duly authorized representatives of any other
organization or 100 or more unorganized employees participating in
accordance with the provisions of this decision, will be located at
designated places for the purpose of distributing, receiving, count-
ing, and tabulating the results of the ballot.

A local committee composed of the duly authorized represent-
atives as above outlined will be established at each division point
and at Altoona Works for the purpose of receiving, distributing,
packing, and forwarding the hallots by express or registered mail
to the general committee. Local committees will see that each
employee is given every opportunity to vote and that his ballot is
placed in envelope and sealed; the local committee shall also keep
a record of the ballots received.

Only the general committee is authorized to open envelopes and
count the ballots. Where the force is limited and the local com-
mittee can not be procured, arrangements shall be made to place
ballots in the hands of such employees and they shall be properly
instructed as to the manner of getting their ballot to the general
committee.

The ballot should be completed at the esrliest possible date. No
one but the general committee is authorized to open, count, and
tabulate the returns of the ballot. and all parties to the dispute are
entitled to be present when any ballots are opened and ~ounted.

When the ballots have been canvassed, the result shall be reported
to the Labor Board and the representatives of the carrier and
the employees will proceed with the negotiation of rules

If either party to this dispute believes that the spirit and intent of
this decision is not being complied with, the complaint should be
filed with the Board with all supporting data.

DECISION NO. 219.—DOCKET 468.
Ciiicago, IN., July 27, 1921.

Railway Employees’ Department, A. F. of L. (Federated Shop Crafts), v.
Long Island Railread Co.

Question—Shall the carrier negotinte rules and working condi-
tions affecting shop employees with the officers of System Federa-
tion No. 902

Statement of facts—On May 8, 1921, a notice was posted by the
superintendent of motive power in the carrier’s shops, addressed
to all shop crafts (machinists, sheet-metal workers, blacksmiths, hoil-
ermalers, carmen, electrical workers, and their apprentices and help-
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DECISION NO. 1971—DOCKET 3489,

Chioago, Iil, September 21, 1923,

Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express
and Station Employees, The Assgociation of Clerical Employees of the South-
en:l E"‘aciiﬂq Lines in Texas and Louisiana v. Southern Pacific Lires in Texas
and Louisiana.

Question—Dispute concerning the manner of determining the re-
sult of an election conducted to select representatives of clerical em-
ployees other than those employed in the general offices.

Statement.—Subsequent to the issuance of Decision No. 119 of the
Railroad Labor Bonrd, the carrier and the Association of Clerical
Employees of the Southern Pacific Lines in Texas and Louisiana,
lLereinafter referred to as the © association,” negotiated an agreement
to cover the clerical forces employed in the general offices. This ac-
ion was protested by the Brotherhood of Ruilway and Steamship
Clerks, Freight Handlers, Express and Station Empleyeces, herein-
after referred to as the © brotherhood,” und, no agreement bein
renched. was submitted to the board for decision. The board decide
the dispute by Decision No, 476, but subsequent to the issuance of this
decision the brotherhood relinquished its claim to the general office
employees and negotisted an agreement with the carrier to cover
clevieal forces outside of the general offices.

On May 19, 1923, the association committee informed the carrier
that it had been selected as the representative of the employees out-
side the genersl offices and that. it held representation authorizations
from the majority of such umployees. On May 21, 1923, the carrier
conferred with the associntion committee and informed it that the
hrotherhood committee would probably challengs the right of the
association to represent these employees, and sugpested that the
proper course to follow to seftle the issue ta the satisfuction of ail
eomcerned would be to conduct an election in ncvordance with the
rules promulgated by the board in various decisions on this guestion,

On May 22, 1923, the carrier took the matier HH) with the chaiy-
man of the brotherhood committes and it was finally agreed by the
{hvee parties to the dispute that an election would be conducted.
The election was held, and there were 1,131 votes cast out of a total
uf 1835 eligible voters; 98 were rejected necount of not being in com-
plinnce with the rules of the election, leaving a total of 1083 legal
ballots. Prior to counting and tabulating the votes, the earrier an-
nounced that it wonld require 818 or more, or a majority of those
eligible to vote, to elect u reprosentative. The nssociation commniittee
auveed to this. but the brotherhood committee contended that the
nijority of the legal votes, 542 or more, shot ki decide election. The

pirties to the dispute joined in a telegeam to the Railroad Labor
Boand requesting a decision on the point at issue. and the buoard made
'w following telegraphie reply on July 5:

Your. aice July 3 In view of fuint regquest and witheut establisiiment of
precudent, the hepped Iz of the epigion i where a1t cmployees eljgible 19
Vede hiive Deen ziven an optopignity to vole o mederits of the total vots
;';est l:\'ill dechfe the uestion of representation in this «ise. By ovder of
g e,
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The carrier asked the Railroad Labor Board for further review of
this question by telegram under date of July 6, 1923, and asked that
& definite decision be rendered that would esteblish & rule to govern
in cases of this kind, to which the board responded that it had
definitely answered ‘the interrogatories submitted and would not
pass on disputes having no actual existence. Further conferences
‘were had 'by the parties to the dispute and no agreement reached
whereupon the ‘brotherhood, the carrier, and ‘the :aggociation -file
ex parte submissions to the board requesting a decision,

The contentions-of the brotherhood are:as follows:

That the election should be carrled to.completion by counting the 1,088
voteam-nog in the hands of the agreed-npon. custodian ss agreed upon in
‘Exhibit Q. .

That:a majority (542 or more) of the 1083 votes, now-in the hands of the

agreed-upon custodian, should determine. the question of representation [n this
cnse.
__That ‘the Brotherhood -of Rajlway and Steamship Clerks, ‘Freight ‘Handlers,
‘Express snd Station Employees should -be recognized by the carrier az the
representative of all clerlcal employees, other than general -office :employees,
on the Bouthern Pacific Lines In Mexus and Louisiana, if 542 or more-of the
1,083 legnl votes. now in the hands of the agreed-upon custodian, are’in favor
of representation hy that orpanization.

We are making the following requeéstz of the Raliroad Labor Board:

Firat. That the beard Instruct that the 1,083 votes, now in -the hands of
the agreed-upon custodian, ‘be opened, tabulated, ‘counted, -and “the result re-
ported :as provided for in EKxhibit Q. o ) . .

Second. That the board rule tliat & majority (542 or more) -of the 1,088
legal votes cast shull determine the questlon of representation in this case.

‘Third. That the board Ingtrict the carrier to recognize the Rrotherhood of
Rallway and Steamship Clerks, Frelght Handlers, Express and Station Fm.
ployees as. representative .of all clevieal employees, other than .genersl office
employees, 1£°542 or more .of the 1,083 legal votes, now in the Dands of the
agreed-upon custodian, are:in favor of the representation by that erganization,

Fourth. That employees be:granted the right to present further testimony,
both-oral and documentary, at hearing of this dispute before the United States
Rallrodd Labor Board. )

The contentions of the carrier are as follows:

‘The carrier underatands that principle 15 of Drecision No, 119, reading ‘fn
part as follows: s ’ )

“The majority of :any craft or cinsas of employees shall -have :the .right to
determ:n'e. what organlzation shdll represent members of such craft or class
& o R .

-tequlrea" the carrler-to denl swith the vepresentatives selected by & Jnajority of

-any craft or class, and that such representatives must-have the authorization

of .4 majority of the employees of the cluss ihvolived, )

At the conference which was held with the general .committee of the Assocla-
‘tlon of Clerical Employees, on May 21, 1928, authorities signed by a majority
‘of the clerical employees Involved nuthorizing sald assoelation to-represent them
were presented, but:the-carvier being:aware of the decisions which had been
rendered in-other cases by the United States Raliroad Laber Roard, requiring
that representation be determined by the mujority of any craft or.class through
the medium of 4 secret ballot, suggested to the general.committee of the agsoe

-ciation, and-to the general comuilttee ~f the Brotherhood of Rellway.-and Steam-

-ship -Clerks, Freight Hpodiers, Express -and ‘Station Employees that @ secret
ballel be spread in'line with Degininux Nos, 218 and 220, dn order to permit the

“employees - involved: to determine. hy u vote:of the majorily ‘of their number

who should represent them. From the outeet, it has been the carrier's under-

-standing and lis position thot :representation should only be definitely deter-

‘mined by an expression from the majority of all of the employees involved,
and this understanding: I5 ot only supported by :the decisions nlrendy referred

“ite, but iz supported by the board's Decislon No, 478, wherein the board decided

that unless the matter of representation wus mutually agreed upon by the
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general ofice committee and the committee of the Brotherhood of Railway and
Steamship Clerks, Freight Handlers, Express and Station Employees and the
carrier that a vote of the majority should then determine representation. ‘The
carrier's understandlng in thls connection is furtber supported by other de-
clsions which are herewith quoted in part: ' :

* Dectsion No. 220.—The hoard orders that another electlon be held to de-
termine the cholce of a mujurity of each of the three classes of employees
abuve set out, ag to thelr representatives in the negotiation of rules and work-
Ing conditions. (II, R. L. B, 218,)

# Drctston No. 418.—When the hallots have heen canvassed the result shall
be reported to the Labor Roard, and the representatives of the cavrier and
the employees will proceed with the negotintion of rules if the majority vote
in favor of such procedure. (I1I, R. L. B, 413.)

“ DeersioNn No. 8. ~The Labor Daard decldes that the Flaridn East Consl
Ratlway Clerks’ Assoclation represented a majority of the clerical employees in
the service of the carrier named and had the right to negotlitte an srreement
with the carrier in May, 1921, which shall npply to all classes of clerical em-
ployees included within the zeope of aulid agreement. (11, R. L. B., 478.)

“ Dectsion No d.—The Lahor Roard decides thut the work of the six shop
crafts and the econlitlons under which it is performed ure se sfmiiar in their
main characteristics ns to make It practieable and economieal to treat sald
crafts ns constltuting such an orgunization or class of employees as i3 econtem-
plated in the transportation act, 1020, and In Dercision No. 119 of the Labor
Roard, for the purpose in quertion, and that raid ik shops erafts may negotinte
and enter inte sald agreement jointly throngh the Federnted Sbop Crafts, if
they ro elect, provided anid system federation represents a maujority of cuch
craft or eluss, (IL R. L. B.. 480.) .

* DecisroN No. 1838.—The Railroad Lubor Board decides that & secret halint
shall be taken to definitely determine the wishes of a majority of the shop
ctaft employees on the Gulf Const Lines nne the Houston Relt & Terminal Rall-
way in conformify with the manner preseribed In Declsion No. 218 under its
addendum, and that conference be held at an eavly date for the purpose of
urranging the detalls in connection with the distribution. casting, counthuz, and
tabulgtion of the ballots for the respective crnfts.”

The following is abstracted from Dincket 404

" The transportation sct, 1920, had plainly and expressly recognized these
lahor unions and organizationa ns representutives of the employees which were
to he dealt with by the carriers and the honrd. The net made no distinction
/s between organizations: bence, the hoard could make none nnd does make
none. But It hard to recognize the rights of ench separate clags ns the * parties
directly interested,” as under the act the emnloyees directly interosted had the
Tight to select thelr own representatives, This could only be secured "y the
volce of the majority of that class,

“ It must therefore be obvious that the principle ndopted was in pur:mance
of the directlong and spirit of the net, und was fair, Just, reasonable, and
nevessary.” (I R. L. B, 764.) i

In all of the foregoing deviciong, the Rallromd Tahor Rowrd has ingiste 1 upor
representation being determined by n majority of the craft ar cluss aTected.
The vontentien of the Brotherhal of Raflway and Steamubip (lerks, 'reight
Tiumdlers, Express, and Station Finplayees that this isene chonk) be dete mined
on the basig or 542 votes, or jese than ope-thicd of the 1,635 employees In-
volved], 1= fit fuet 1 contention Tur ngnority reprecentution and i violation
of the spirit and intent of the trabspartation aet nod declsiong of the Lahor
Donvd above peferred to. If 542 smployesy were allowed to determine repire-
sentution for 1,035 employees, then the nrieiple of majority represetation
would he destroyed, nad If the cuse wuz settfe] on thix buxis, what wold pre-
vent some other orzanizatlon ceming in amt mnking ctubn to represent the
other employees, constitutimz more thun one-thied of the fotnf number and who
had not voted in faver of either the Associntion of Clerieal Employees or the
Ttratherhonod of Iailway and Steninship Clerks, Freight Flandlers, Express
amd Statlon Ewmployees? The earrler holds and eontemnls that representation
for employees, uder the provishme of the trausportation sect, can be deter-
minel only by the vote of a majority of the employees direetly tnvolved, and
thit (o determine n question of this kind on n ple=" vyte, where such plu-

TI3NT°—24——q2




628 DECISIONS UNTIZD. STATES LABOR HOARD,.

rolity vote was 2 less. aurber than the majority of: the employees luvolved,
would. ba. confirming minority representation: . ’
b In this connection, we abatract the following from Decision.No, 1838 of the
‘board: .

** Notwithstanding the: fact that the statute provides that a clags. of em.

ployees:ahail enjoy the right of selecting: the representatives of. such class; ong:

or_minnrlty representntion.’ ™ .

In other words, the carnier arrogntes: to lselt the privilege. ot trenting with
eoutempt the prineiple of majority representating, wlhich (g fundnmentnl not
only in-the trunsportation act, 1920; but throughout the. canstitution and the
instltutions and laws of ome land..

The carrier's position. niny he-summarized as. follnwg: .

It stunds ready to- canvass the- vote now in the hands of: the-officlal ong
todian, und if gq- majfority, or not léss than SIi8 votes, huve besn cngt in faver
of-¢ither contending party, It will recngnize the ATty so selected ag fhe TOPTH.
sentitive of the clerival employees. Involved,. d . N L.

I nelther. of the contending: partles: have. recefveq the vite of & majority; op
818 votes, the carrier stnnds ready to sprengd another ballot for: the purpose af

securing a foll vote of all of the employees of the class Involved gnd. therehy-
secure n:¢elear majority vote in favor-ofone or the other »e the twn conteiding
parties, and wil Join with tie contending: parties in urging eneh ang avery;

employee entitled to vote to.omst his ballot In favor of representation of his
chodee,  Elther o the-contending. purties Teceiving 8. majority vate.wil} then bha

-reeognlzed by the carrier as the duly: averedffed ‘Tepresentotive: of. tha cluss

involved;
The contentions of the association nre as-follows:
We. hold thét the right to represent the clerienl émployees can only he- com.

" ferred by the votes or sigmatures. of 2. melortty of the total number of sueh

employeés, and that such right of representation cin-not be granted to op

claimed by either: contending party #s the result of the vote of . minority,”

regnrdiess of whethier such vofe. I veewlved by means of written. authoriza-.
tion or hy-g seeret bntlot, :

“The comnilttee of the Assnclatlon of Clerical Employees holdg the' personal
siematures of .o majovity of the. clerleal employees (other- than geneval ufilen
foreesy, authoclzing. saig committee to represent them and this, under the
brovisinns of ‘the- transportation: act, cleurly. gives gueh eommilttee the right
to:d6'sa  That right can not be: tnken away from sald committee by & minocity
yote, regardless:of how such. vete 6. obtained. The- Assoclation of Olerivsl
Himployees dnes: not ‘desire. to represent the emploFees, uniess it g authnrized
t0 represent a majorvity of tlem. nn ~1tg gommittes wag: th'erefnrewsmng; 10
agree and did ngree. to. x gecret hallot: and” understood. that the vete of a
majority-of the employees In favor. of either party would decide thia questions
but we did not.at ang time- agree. tn. geeept the. voteof a: minority ag deciding
thie question and we do not now-ggree: that this would he-proper or- Iy aceords
ance with the provistopg of the teansportation act. Unless or unt! the oM~
mittee nf‘.the-Brotherhuud=,of’Railwuxaand:Sronmsl'iip“cmtks, Freight Hundlers,
Txpress and Stutlon Employees obtains. the vote ot authorizntion of o maJority
uof. the clerieal employeas entitled to a volve In thiis mutter (or 818 vatesy., we
claim that. the authorizations given us entitle-our committae ta reprevent gt

of the employees of our clasy; outsids of general office forees, whom we- have

.Be authority to represent, We, theretore, ask: that the Railroad Tatior Bourd

issue a deelsion estabiishing majority representation and making o majority:
vefe of gl of the clerient employees - involved. necessary-to decide:this matter.
We are ofthe-opinion that snme votes. oast were not nevonnted fhr nwing to
nnt being forwirded: through United Strtes mudl,. and we-degive to point ot
that the number of voters not_acenunted. for. WAS more than onethird ot ‘the:
tntul.number nvolved, or more than would. he necessary to-decide thiy question,,
if the minority rule songht by the committee of the Brotherhood ot Haflway

nd Stennmship Clerks, Preight Hundlars, Bxpress and Statlon: Eniployeas wis

adopted.  We: have at sl times stood rendy and we now stand ready tu spread
atiotlier tinflst: and* to- appotnt o committee, or representatives, to 20 over the'
entire system fram. one snd. to the other and.gee that the vote-of every eligible
emploges is obtained or-ig sullolted,
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At the oral hearing before the Railroad Labor Board on September

- 18, 1923, the brotherhood requested that the board subpena the

ballcl)ts that were cast in the election, coupt them, and announce the
result.

. Opinion.—In prescribing & method for justly and fairly ascertain-
ing and determining in cases of disputes the question as to who are
% representatives, designated and authorized,” as provided by the
transportation act, 1920, to confer and settle disputes, the Railroad
Labor Board adopted and prescribed a procedure for holding an
election, and .in Decisions Nos. 218 and 220 prescribed 2 method to
be observed in conducting such elections by secret ballot so as to
gecure o fair and true expression of the choice of the employees.

The bhoard had previously in principle 15 of Decision No. 119,

ruled that © the majority of any craft or class of employees skell have
the right t. determine what organization shall represent members of
such eraft or class 7 in negotiating agreements.

The pur%:so of the Railroad Labor Board was to give all the em-
loyees to be affected the privilege of ex ressing their choice. The
yoard could not force any employee nor all of the employees to vote.

It could only give all a fair opportunit{k.

It was obviously the meaning and the purpese of the bonrd that
a majority of the votes properly cast and counted in an election
properly held should determine the will and choice of the class.

In Decision No. 218 it was provided * if in any craft né organiza-

tion or individual receives a majority of the legal votes cast, a second
vote shall be taken in the same manner, and on the same kind of a
ballot, but the second ballot will contain only the names of the two
organizations or_individuals receiving the highest numnber of votes
cast in the first election.”

So the method and principle of ascertaining the will of the ma-

jority has been made yla nin,

Docision—The Railroad Labor Board decides that a majority of

the legal votes cast in thig election will determine who shall be the
representatives of the employees. The representatives of the ‘nnrties
to the dispute shall arrange a date for the counting of the ballots
which shall be not later than October 4, 1923. In order that any
charges of interference mey he avoided as between the two clerical
organizations, snid ballots shall be delivered in Chicago on or before
that date, where they shall be counted under the direct supervision
of a representative of the board.

am————

DECIS'ON NO. 1972—DOCKET 3151,
Chicago, Iil., September 21, 1928,

Petition of Gulf Coast Lines and Houston Belt & Terminal Railway Co. for
Rehearing on Docket 3151, Decision No. 1838.

lsQueation—-Requesb of carrier for reconsideratien of Decision No.
38.

Statement.—On June 29, 1923, the Railrond Labor Bonrd rendered
Decision No. 1838 which was the result of a dispute between tl.e Rail-
wuy Employees’ Department, A. F. of L. (Federated Shep Crafts)




